TRANSCRIPT OF PROCEEDINGS

UNI TED STATES DEPARTMENT OF LABOR
M NE SAFETY AND HEALTH ADM NI STRATI ON

PUBLI C HEARI NG ON TRAI NI NG AND
RETRAI NI NG OF M NERS ENGAGED I N
SHELL DREDG NG OR EMPLOYED AT
SAND, GRAVEL, SURFACE STONE,
SURFACE CLAY, COLLO DAL
PHOSPHATE, OR SURFACE LI MESTONE
M NES PROPCSED RULE

N N N N N N N

REVI SED AND CORRECTED COPY

Pages: 1 through 161
Pl ace: Washi ngton, D.C.

Dat e: May 27, 1999

HERITAGE REPORTING CORPORATION
Official Reporters
1220 L Street, N.W., Suite 600
Washington, D.C. 20005-4018
(202) 628-4888
hrc@concentric.net



UNI TED STATES DEPARTMENT OF LABOR
M NE SAFETY AND HEALTH ADM NI STRATI ON

PUBLI C HEARI NG ON TRAI NI NG AND
RETRAI NI NG OF M NERS ENGAGED I N
SHELL DREDG NG OR EMPLOYED AT
SAND, GRAVEL, SURFACE STONE
SURFACE CLAY, COLLO DAL
PHOSPHATE, OR SURFACE LI MESTONE
M NES PROPCSED RULE

N N N N N N N

U S. Departnent of Labor
200 Constitution Avenue, N W
Washi ngton, D.C.

Thur sday,
May 27, 1999

The hearing in the above-entitled matter conmmenced,

pursuant to notice, at 8:05 a.m

PANEL :

ROSLYN FONTAI NE, O fice of Standards, Regul ations, and
Vari ances, MSHA

ROBERT STONE, O fice of Standards, Regul ations, and
Vari ances, MSHA

KATHY ALEJANDRO, Metal and Nonnetal M ne Safety and
Heal th Adm ni stration

KEVI N BURNS, Metal and Nonnetal M ne Safety and Heal th

Adm ni stration

RCD BRELAND, Western Operations Manager, MSHA

ROBERT ALDRICH, O fice of the Solicitor

ATTENDEES:

HUNTER PRI LLAMAN, Coalition for Effective M ner
Trai ning and the National Line Association
JCE MAIN, United Mne Wrkers of Anerica
ELSA ROVAN, States Grants Program University of Texas

Heritage Reporting Corporation
(202) 628-4888



JIM SHARPE, Director of Safety and Health Services,
Nat i onal Stone Associ ation
JAMES TURNER, North Carolina Departnent of Labor

Heritage Reporting Corporation
(202) 628-4888



| NDE X
STATEMENT:

KATHY ALEJANDRO, M NE SAFETY AND HEALTH
ADM NI STRATI ON

HUNTER PRI LLAVAN, COALI TI ON FOR EFFECTI VE
M NER TRAI NI NG AND THE NATI ONAL LI ME ASSCCI ATl ON

JOE MAIN, UNITED M NE WORKERS OF AMERI CA

ELSA ROVAN, STATES GRANTS PROGRAM UNI VERSI TY
OF TEXAS

JI M SHARPE, DI RECTOR OF SAFETY AND HEALTH
SERVI CES, NATI ONAL STONE ASSCOCI ATl ON

JAMES TURNER, NORTH CAROLI NA DEPARTMENT OF LABOR

Heritage Reporting Corporation
(202) 628-4888

41

79

100

146



Heritage Reporting Corporation
(202) 628-4888



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

PROCEEDIL NGS
(8:05 a.m)

M5. ALEJANDRO Good norning. M nane is Kathy
Al ejandro, and I"'mwith Metal and Nonnetal 15th Health with
the M ne Safety and Health Admi nistration. On behalf of
MSHA, | would like to welconme you to the last of four public
heari ngs on MSHA' s proposed regul ations for mner safety and
heal t h training.

These hearings are intended to give individuals in
organi zations, including mners and their representatives
and m ne operators, both |arge and small, an opportunity to
present their views on the proposed training regul ation,
whi ch was published in the Federal Register on April 14,
1999.

These regul ati ons woul d apply in those nonnet al
surface m nes where MSHA currently cannot enforce existing
training requirenents. | would like to take this
opportunity to introduce nenbers of the MSHA panel who are
here with me this norning. To ny far left is Robert Aldrich
with the Ofice of the Solicitor. Next is Rod Brel and, who
is Western Qperations Manager for the newly forned
Educational Field Services Division wthin MHA

| medi ately next to nme is Kevin Burns, who is also
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with Metal and Nonnetal M ne Safety and Health. And to ny
right is Robert Stone, who is with the Ofice of Standards,
Regul ations, and Variances in MSHA. Since 1979, MSHA has
been guided by a rider to its appropriations.

The restriction currently states that none of the
funds appropriated shall be obligated or expended to carry
out Section 115 of the Federal M ne Safety and Heal th Act of
1977 or to carry out that portion of Section 104(j)(1) of
such Act relating to the enforcenent of any training
requi renents with respect to shell dredging or with respect
to any sand, gravel, surface stone, surface clay, colloidal
phosphate, or surface |inestone m ne.

In the omi bus budget passed by Congress on
Oct ober 21, 1998, MSHA was directed to work with the
affected industries -- mne operators, workers, |abor
organi zations, and other affected and interested parties --
to pronulgate final training regulations for the affected
i ndustries by Septenber 30, 1999. The hearing will be
conducted in an informal manner, and the court reporter wll
make a transcript of the proceedi ngs.

Anyone who wi shes to speak at this hearing and has
not signed up in advance should sign up on the speaker's
list, which is currently |ocated up here, but you'll have
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nmore than an adequate opportunity to speak, should you
choose to do so later. W also ask that everyone who is
here today, whether or not you wish to speak, sign the
attendance sheet, which is located on the table inmmediately
outside the auditoriumas you cone in.

Anyone who wi shes may al so submit witten
statenents and information to us during the course of this
hearing which will be included as part of the | awraking
record. You may also wish to send us witten comments after
the hearing. The deadline for subm ssion of witten
coments is June 16, 1999. And if you need the address for
where to send these coments, please cone up to us at a
break and we'll give you that information.

And if you're specifically interested in comments
on certain aspects of the proposed rule -- although we
encourage you to comment on any of the proposed
provisions -- these issues were identified in the notice of
heari ng published in the Federal Register on April 14, 1999,
and I will summarize them Definition of mner, under the
proposal : A person engaged in mning operations integral to
extraction or production would be considered a m ner.

We're interested in whether this definitionis
appropriate. Wrkers who fit the definition of m ner under
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t he proposal would be required to receive conprehensive
training, including new-mner training or newy hired
experienced-m ner training, as appropriate. Plan approval
process: The proposal would require each operator to devel op
and inplement a witten training plan that includes prograns
for training new mners and newly hired experienced m ners,
training mners for new tasks, annual refresher training,
and hazard trai ning.

Pl ans that include the m nimuminformation
specified in the proposal woul d be consi dered approved and
woul d not be required to be submtted to MSHA for fornal
review. Mners and their representatives would al so be
given the opportunity to cormment on the plan before it is
i npl emented or to request us to formally review and approve
t he pl an.

We are interested in comments on whether the
proposed approach is appropriate or whether any comrenters
believe a traditional plan-approval process simlar to the
process in existing Part 48 is needed to ensure the training
pl ans meet m ni num st andards of quality.

New- m ner training: Under the proposal, no m ninmm
nunber of hours of training is required for a new m ner
before he or she begins work under the cl ose supervision of
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an experienced mner. Instead, the proposal requires
instruction in four subject areas before the mner can
assunme work duties. We are interested in whether comenters
agree with this approach or whether the final rules should
establish a m ni rum nunber of hours of training that new

m ners nust receive before they begin work.

New-task training: This proposed rule would
require mners to be trained for new tasks and for regul ar
reassi gned tasks that have changed. The new task training
requi renents in the proposal are very performance oriented
and do not include detailed specifications for this
trai ni ng.

However, we're interested in coments on whet her
the final rule should include nore detail and gui dance on
the elenments of an effective newtask training program and
if so, what area shoul d be addressed.

Training instructors: The proposal would not
require a formal programfor the approval of certification
of instructors or establish rigid m ninmum qualifications for
instructors. Instead, training nust be provided by a
conpetent person, which is defined in the proposal as a
person designated by the operator who has the ability,
trai ning, know edge, or experience to provide training to

Heritage Reporting Corporation
(202) 628-4888



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

10
mners on a particular subject. Under this definition, the
conpetent person nust also be able to evaluate the
effectiveness of the training. W are interested in
comments on whether this approach is appropriate.

Annual refresher training: Under the proposal,
refresher training nust include, at a mninum instruction
on changes at the mne that could adversely affect the
mner's health or safety. The proposal includes a list of
suggested topics that refresher training could cover, but
t hese topics are not nandatory.

We are interested in whether the final rule should
i nclude nore detailed requirenents and whet her there are any
ot her subjects that commenters believe should be required.

Ef fective dates and conpliance deadlines: W're
interested in coments on how nmuch tinme should be all owed
for the mning comunity to cone into conpliance with the
final rule.

One possi bl e approach woul d be phased-in
conpl i ance deadlines where sone of the rule's requirenments
would go into effect at different stages. W understand
that there will be a very | arge nunber of operations com ng
into conpliance at the sane tinme, and we wish to allow a
reasonabl e amount of tinme for the transition.
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Costs and benefits of the proposed rule: W' re
interested in coments on all elenents, including
met hodol ogy, assunptions, and data, of our analysis of the
costs and benefits of conpliance wth the proposed rule.

| would now like to introduce the first speaker
this norning. W ask that all speakers state and spel
their nane for the court reporter before beginning their
presentation. Thank you very much. The first speaker on
the list is Hunter Prillaman fromthe Coalition for
Ef fective Mner Training and the National Line Association.

MR. PRI LLAMAN. Good norning. That's Hunter
Prillaman. Prillaman is P-R-I-L-L-A-MA-N. As Kathy
mentioned, I"'mwth the National Linme Association, but today
|"mrepresenting the Coalition for Effective M ner Trai ning,
or CEMI. The Coalition is made up of 18 nenbers
representing the overwhelmng majority of producers and
m ners affected by the proposed rule. CEMI consists of two
produci ng conpani es, 14 trade associations representing
producers, and two | abor unions. Since |ast sumrer, CEMI
has been working wth MSHA to devel op a workabl e alternative
to the Part 48 training requirenents for the exenpt
industries. On February 1st, CEMI presented its draft
alternative to MSHA. CEMI is pleased to observe that, in
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12
nost respects, MSHA' s proposed Part 46 is very simlar to
the CEMI draft.

In particular, the proposed regul ati ons enbody a
fl exi bl e performance-oriented approach that's crucial for
the industries that will be covered by the rule. CEMI
comends MSHA for recognizing the needs and concerns of
these industries. W strongly urge MSHA to take the course
and to pronulgate a final rule that follows the flexible
approach set out in the proposed rule.

Menbers of CEMI do have sone concerns with the
proposed rule, and we believe that it can be inproved in
several respects. I'll only address a few of the nore
significant concerns here. Oher issues of correction and
clarification will be addressed in CEMI's witten comrents
and in the witten coments of its nenbers.

Probably the nost significant issue is the |ack of
a proposed effective date or inplenentation schedule, and we
think this is a very inportant issue. For many producers,
especially small operations, conpliance with Part 46 is
going to require significant preparation, and nany of them
are going to need help setting up training plans that
satisfy the rules.

As a result, CEMI believes there should be a
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13
reasonabl e ti ne between the pronul gation of the final rule
and the date upon which it becones enforceable. W suggest
at least a year will be needed to ensure broad understandi ng
of the regulations and tinely conpliance. W prefer that
the regul ati ons not be phased in, because we think the
process should be as sinple as possible. CEM is also
concerned the proposed rule largely places an obligation on
t he producer-operator for providing site-specific hazard
training to the enpl oyees of contractors.

CEMT believes it's the enployers of these
i ndi vi dual s that should have the primary | egal
responsibility for training them especially when the
contractors' enpl oyees thensel ves are m ners under the
definition in Part 46.

| know | did briefly cover CEMI' s response to the
specific questions that were raised in the notice
establishing this hearing. First, CEMI agrees with MSHA' s
proposed definition of mner as a person engaged in actual
m ning operations. This contributes to the general approach
in the proposal to provide training comensurate with the
ri sk experienced by the person to be trained.

Wth respect to the pl an-approval process, CEMI
does not believe that it's necessary to include provisions

Heritage Reporting Corporation
(202) 628-4888



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

14
allowng mners or their representatives to trigger a forma
subm ssion and approval process. W believe that the
ability of mners and their reps to inform MSHA directly
that they believe a plan is inadequate provides sufficient
protection for these interests.

CEMI generally supports MSHA' s approach to new
m ner training, however, we're concerned by the narrow
definition of "close supervision" given in the preanble.
The requi renent that a supervisor can do nothing other than
supervise the trainee is unrealistic. This is particularly
a problemif this definition applies to the requirenent that
a worker who has not yet received 24 hours of training nust
wor k under cl ose supervision, because this could be for --
wel |, under the proposal, it could be for a 60-day period,
and that's just sinply not going to be possible. There seem
to be two different applications of the term"cl ose
supervision." That's sonmething we hope can be clarified.
CEMI al so has the sane concern with the requirenent for
cl ose supervision in task training. One other thing about
new m ner training: W suggested in our draft that the new
m ner training be conpleted within 60 working days. The
proposal says 60 cal endar days. W think that's a little
short, although we recogni ze the concern that because of
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| ayof fs that the 60 working days could be a |long period. W
suggest sonething nore |ike 90 cal endar days, which woul d be
approxi mately 60 working days for nost ordinary operations.

CEMI strongly supports MSHA's proposal that no
formal approval for instructors be required. W believe
that operators are in the best position to judge who can
nost effectively provide the needed training, especially
training that's hands-on training.

CEMI supports interest support on refresher
trai ni ng.

Wth respect to the costs and benefits of the
rule, these will vary widely across the industry. Fairly
| arger operations are nore |ikely to have nore robust
training prograns already in place, although there wll
still be sone costs involved in preparing witten plans and
procedures that conply with the explicit requirenents of
Part 46.

On the hand, there are small operations that do
not belong to any of the trade associations in CEMI and who
will need to be reached with information about what the
rules are and how to conply. This will involve nore costs
for themand for those who are trying to educate them

As to benefits, CEMI believes that a flexible
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16
performance-oriented training requirement will benefit both
operators and mners with inproved health and safety and
reduced costs and downti nme.

In sum wth the exception of the concerns raised
today and those to be raised in our witten comments, CEMI
is very pleased with MSHA' s proposed rule. W think that
cooperative process that produced this proposal has been a
Wi n-win proposition for all the parties involved, including
i ndustry, MSHA, and | abor. W hope the sane spirit of

cooperation will carry through to the final rule and beyond.

Thank you.

M5. ALEJANDRO. Thank you, M. Prillaman. 1've
got a question or two, and others up here with ne wll, as
wel | .

MR. PRI LLAVMAN: Al right.

M5. ALEJANDRO. I n your comment that deadline for
conpletion of newmner training should be -- | guess, a

coalition nenber earlier on in one of the earlier hearings

i ndicated that the position was that it should be 60 working

days. Wiat is the definition of 60 working days? Are those

the days that the individual mner actually works, the days

that the operation actually works, Mnday through Friday?
MR PRILLAMAN.  Well, | had understood that it was
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17
the days that mner actually worked.

M5. ALEJANDRO. The individual mner?

MR. PRI LLAMAN.  We can see the concern with that,
because if he's laid off for three nonths, that doesn't make
sense.

M5. ALEJANDRO Well, | nean, it just seens |ike
it would present both conpliance and enforcenent --

MR, PRI LLAMAN: Yes. This is --

M5. ALEJANDRO. -- conplications.
MR. PRILLAMAN: -- this is an issue that's
probably still being hashed out sonmewhat w thin CEMI, so

maybe | shoul d speak for the Line Association when
say --

M5. ALEJANDRO  Ckay.

MR. PRI LLAMAN. -- that sonme sort of conprom se on
this woul d probably be cal endar days, but a little bit
| onger than 60 days so that it woul d enconpass, you know,
sonething |ike 90 days. |If you |look at 90 cal endar days,
sonebody who's working full-tinme is going to work, you know,
60 or so days in that period of tine.

M5. ALEJANDRO. Ckay. All right.

MR. PRI LLAMAN. So that woul d be one way of
splitting that issue.
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MS. ALEJANDRO Ckay. That's all | have. Robert,
do you have any questions?

MR ALDRI CH  No.

M5. ALEJANDRO  Rod?

MR. BRELAND: Yes. | have a few, M. Prillaman

MR. PRI LLAVAN.  Ckay.

MR ALDRICH On the effective date, you were
proposi ng one year, based on the fact you think it'll take a
year for all the mning operations to gear up
and --

MR. PRILLAMAN: | think that -- yes. | think that
the I evel of know edge of what's going on is not as w de as
we woul d hope. You have to renmenber there are a | ot of very
smal | operations that are going to be swept into this rule
that, as | nentioned -- many of themaren't even nenbers of
the trade associations that are here. They are going to
have to be reached with this information. And indeed, a | ot
of those that are our nmenbers are going to require time to
do this. The ones that are | arger, you know, they probably
have training prograns in place. It won't take that long to
switch themover, but for the great mass of small aggregate
operations and other small mning operations, | think a
significant anobunt of tinme is going to be needed.
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MR. BRELAND: Aren't the associations, though,
aren't they widely broadcasting this information, as well,
and sharing it presently?

MR. PRI LLAMAN: They are. They are, but the tine
for penetration -- and also I'mhoping that there's going to
be efforts to hel p people get plans that are good solid
pl ans in place before the enforcenent date cones, and that's
going to take sone tinme. They have to be devel oped; they
have to be di ssem nat ed.

M5. ALEJANDRO Yes. | nean, | think that MSHA
clearly recognizes that getting the rule out is one part of
it, but a probably nore difficult part is going to be the
i npl enent ati on and maki ng sure that everyone knows what
their obligations are and assisting those who need it. And
| think there are a |ot of small operators who are going to
need a significant anmount of assistance, either from MSHA or
state grantees or even | arger operators.

MR. BRELAND: Ckay. Thank you. Now, anot her
i ssue you brought up -- | was trying to stay up with you
you were going pretty fast on some of them-- but you had
menti oned the | egal responsibility for hazard training.

MR PRI LLAMAN:. Yes?

MR, BRELAND: You believe it should be entirely
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the contractors'?

MR. PRI LLAMAN: | think, in practice, nost of the
time that training for contractors that don't have a
significant presence at the site, it wll probably be
delivered by the operator. But we think the responsibility
ought to be with the enpl oyee's enployer if they are a
contractor who works at the site.

| particularly feel strongly about that when the
contractor is a mner that neets the definition of a mner.
A prinme exanpl e woul d be soneone who does -- a contractor
who cones and does blasting. W think they ought to get
their hazard training fromtheir own enpl oyer.

Now, we think that the operator of the site should
have an obligation to provide information to that contractor
about what are the site-specific hazards, which would then
be part of the training would be given to the specific
mner. But a lot of tinmes contractors wll use different
enpl oyees at different tinmes to do the work, and we think
that they should have that primary responsibility.

MR. BRELAND: What if a contractor's not getting
the hazard training to their enployees and their enpl oyees
are, in fact, affecting maybe the safety of your enpl oyees?

MR. PRI LLAMAN:  Well, | certainly think that a
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prudent operator would make sure that they are getting it.
The question is who has the responsibility to do it and to
pay for it. W think that the enployer should. Now, |
think in nost cases, operators wll insist that they -- that
the contract enpl oyees have it before they are all owed on
the site, but the issue is who's responsible for giving it,
who has that ultimate responsibility under the |aw?

MR. BRELAND: Fromthis particular regulation, it
seens that the operator -- in the past at |east, MSHA has
expected the operator to ensure that all mners that conme on
the site have received site-specific hazard training. But
you' re asking for this one to be different fromthe
standpoi nt that the operator wouldn't be -- the mne
producti on operator wouldn't be responsible for --

MR. PRI LLAMAN: Yes. The principle that we're
adhering to is that enployees should get their training from
their enpl oyers.

MR. BRELAND: Ckay. Wat about, |ike, service and
mai nt enance people, how do you see them as definition of
m ner ?

MR. PRI LLAMAN.  Well, there's obviously sone |evel
at which, where the training is sonething |like signage, or a
card, or sonething like that, that it's going to be provided
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just -- unbrella. A lot of these people aren't going to
require training under the proposal that you --

MR. BRELAND: For service and nai ntenance peopl e
that conme in and do your --

MR. PRI LLAMAN. I n the mning area?

MR. BRELAND: -- or, yes, in the mning area?

MR. PRI LLAMAN:  Well, we think they too -- their
enpl oyers should have the responsibility. | nean, | think
it's a stronger argunent if they are mners than in -- and
it'"s nore likely that the training for those people woul d
actually be physically provided by the operator. The
question is who is responsible for making sure that it's
provi ded.

MR. BRELAND: There's sone discussion about the
mners too, and the definition of mners. Again, |I'mjust
trying to get nore understandi ng of what people are
proposi ng. But you're saying, CEMI is saying -- their
proposal is that a mner is strictly involved in production,
extraction, period. That's no support activity. That's not
mai nt enance. That's not --

MR. PRILLAMAN. Right. Well, that's how we read
the -- that's how we read the proposal. | nean --

MR. BRELAND: That's your position as well?
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MR. PRILLAMAN: -- we think that's pretty good.
Vll, | should say that we |like the proposal. W're a
little concerned about sone | anguage in the preanble about -
- | think the exanple is given of sone construction workers
who cone onto the site and are building a new crusher.

We don't think those people are involved in m ning
activities, because there's no -- because they're not -- a
crusher's not operational. W think a better exanple would
be soneone like a blaster. That's sonmeone who is actually
performng true m ning operations, even though they are a
contractor.

MR. BRELAND: Well, | believe in the present
program policy manual there's, |ike, nine exanples of
contractors that typically fit that, but that would include
actual ly people that do haul age.

MR PRI LLAMAN:.  Yes.

MR. BRELAND: So --

MR, PRILLAMAN. | think --

MR, BRELAND: -- so would you consider people that
do haul age m ners?

MR, PRI LLAMAN.  Well, | haven't really -- | would.

MR. BRELAND: (Ckay.

MR. PRI LLAMAN.  But | don't want to speak for CEMI
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on that. That's not sonething we've discussed, but | think
t hat someone who is hauling in the mning area of the
m ne --

MR. BRELAND: Ckay. Thank you. And then, you
al so tal ked about -- you nentioned sonething about the
training plan and, near the end, you were goi ng kind of
fast, so I'mnot sure | understood you. You didn't think
that a mner should be able to trigger a review of the
trai ni ng?

MR. PRI LLAMAN: Yes. Well, not that he shoul dn't
be able to trigger a review W don't think there should be
any requirenent for an advance-approval process. W just
think it's an unnecessary conplication.

The way it's set up in the proposal is that you
don't have to submt your plan for approval, although you
can, but if the mner or mner's representative insists,
then you have to submt it for approval. It has to be
approved. W don't think that's necessary. |f the m ner
doesn't like the plan, all he has to do is call up MSHA and
say, "Hey, ny enployer has a plan that doesn't neet the
regul ation. Cone and inspect.”" | don't think he really
gets anything particularly out of requiring it to be
approved i n advance.
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We just think it's an unnecessary conplication.

He still has the ability to go directly to MSHA and say,
"Hey, | don't like this,"” at any point, because you have to
give the plan to the m ners.

MR. BRELAND: | think at one of the earlier
sessions -- and | refer to ny good friend, Kevin, here --
that | think he said that was a little bit |Iike the bogeyman
in the closet that there m ght be a probl em perceived nore
than real, that if -- | think the intent of the m ners being
involved in the review and the training plan is trying to
get the best training plan for all in the devel opnent of it

MR. PRI LLAMAN: | guess | have no problemwth
that, except |I'm concerned about a place where you m ght
have sone adversarial relationships and you're going to tie
up the plan, whereas | think it would be better to let the
operator develop the plan, give the plan to the mners, and
if the mners -- you know, they can participate and have an
opportunity to coment on the plan, but if they don't I|ike
it, rather than prevent it fromgetting approved, they
should just go to MSHA and say, "Hey, we don't like this
pl an."

MR. BRELAND: Well, you know --
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M5. ALEJANDRO Yes. | nean, | don't think it's a
situation where the mners would be preventing it from
getting approved. It would be in front of, | nean, a
neutral arbitrator. | don't know whether that's the right
term but if there are issues that cannot be resol ved
informally, there is a mechanismfor mners and their
representatives to be involved in the process and let their
concerns be known to MSHA, so that that can be addressed in
sone fashion in the plan, before it's finalized or
i npl enent ed.

MR. PRI LLAMAN:  Well, | just think that that's an
unnecessary conplication. |It's going to create an interim
peri od where the status of your plan is uncertain, which
could be a problem It just seens to ne that it would be

better to have that period of tinme where they can comment on

the plan, they see the plan, and if they still have those
i ssues that you're tal king about, well, MSHA can get
i nvolved on the inspection end. It's sort of like this is

one of those issues where you have a choi ce bet ween whet her
you want a safe harbor, approval in advance, or do you want
the flexibility and a sinpler process? And we think that
the processes is the advant age.

Rat her than knowi ng for sure that your plan is
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approved, you sort of have to go ahead, but in the -- and
take the risk that in an inspection, soneone may not I|ike
it. But we think, in general, across the industry, that
that will cause plans to get done faster and better.

MR. BRELAND: Ckay.

MR BURNS: On this issue, it just seens to ne
t hat what you're proposing, you know, isn't inclusive from
t he standpoint of including the mners in the process,
unless it's on a voluntary basis. Part of what including
that in the plan process is to let mners know that they do
have this right and that they do have the opportunity to
provide input. It doesn't say they have to send it for
approval .

It al so says they can submt comments to the
operator, so it -- part of what this rule is doing is making
it clear to all mners that they do have a say in the plan.
If the rule does not say that, there are a ot of mners
that will not know that they have that right, and sone of
them -- sone of them may not even know that they have the
right to say sonething to MSHA, that the plan is inadequate.

QO hers may feel that their back is to the wall,
and their only recourse is to contact MSHA, which does not
advance the process of putting together plans. So | think
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-- | just think the way it's proposed, it encourages dial og
between all the parties, the people that are proposing how
they want to train the mners and the mners that would |ike
to propose how they think they should be trained. | just
think that's what the rule is pronoting, rather than

pronoting this opportunity for sonebody to hold the process

up.
MR. PRI LLAMAN. Wl | --
MR BURNS: And | think if that does happen, if
there's a rare occasion -- and | really do think that would

be rare, as we have this plan approval process in Part 46
now, and |I'mnot aware of it being used, quite frankly.

But if it is used on a rare occasion, | don't see
where that outweighs the opportunity for -- to nmake sure
it'"s clear to all mners that they have an opportunity to
participate in the plan devel opnent process.

MR. PRI LLAMAN: | guess our view would still be
that it's nore conplexity than is needed but --

MR. BURNS: Ckay.

MR. PRI LLAMAN. -- even if you're going -- if you
are going to do it, the one thing that | would say about it
is that | don't think it would good for an operator to be in
viol ati on, because they've inplenented a plan that neets the
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standards that -- at |east the operator believes neets the
standards, while this process is going on. | nean, you
could certainly wite it to say that the plan is
conditionally approved, and it could be di sapproved through
this process.

MR. BRELAND: Well, there's tinme franes that are
being built into the proposal that allow for tine for,
obviously, the operators to submt for review to the m ners;
mners to have tinme to review and make comments.

So that process is in there, really, and really,
and if it goes to a review -- to MSHA for review, then, |
guess, as Kathy was talking earlier, you could have a
neutral party basically help bring it to sone sort of
accept abl e under st andi ng of what woul d be necessary. |
think Kevin's right that the intent is inclusiveness, and
the training is for the mners. Cbviously, it seens | ogical
that the mners would be involved in the devel opment of the
trai ni ng.

MR. PRI LLAMAN.  And we certainly have no objection
to the provisions that require the plan to be provided to
the mners, for themto have a tinme period to coment on the
pl an, et cetera.

It's just it's the nmechani smcausing a triggering
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of a review process before approval that we don't |ike, so |
hear your concern about wanting to get the mners involved,
and we don't have a problemw th that. It's this process
that you can get caught up in that's --

MR. BRELAND: | was just really trying to nmake
sure | understood what your concern was -- it's nore that
you're anticipating where there m ght be an adversari al
rel ati onship that can be an i npedance to noving forward with
the process. And you know, as Kevin said, he's not aware of
-- and I'mnot either. | have 23 years on the enforcenent
side that | didn't see that as being anythi ng abused.

MR. PRILLAMAN: That's -- | nmean, that's one
concern. The other concern is that we woul dn't want anybody
to be -- there may be a tine -- as long as the tine periods
prevent this --you wouldn't want to say, "Well, your plan
| ooks good, but because you're in this approval process,
you're now in violation, because it hasn't been approved."”

MS5. ALEJANDRO Well, how did that happen, though,
| nmean, because initially, | nmean, there's going to
obvi ously be sone period of tinme for an operator to cone
into conpliance, and that process woul d be going before the
-- MSHA starts to enforce.

And then, once a plan is in place and the operator
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decides they want to revise it, | nean, the plan that is in
pl ace would remain in place until it's superseded by a new
pl an, so, except at the initial stages --

MR. PRI LLAMAN:  Well, what that would nean is that
you couldn't make the changes that you propose to nmake in
your revised plan until you went through this -- till you
got it approved by MSHA --

MS. ALEJANDRO R ght.

MR. PRI LLAMAN.  -- which --

M5. ALEJANDRO. But you're not in a situation
where you don't have a plan, where an operator would be in a
position to be cited for not having a plan, because this
process is ongoing. | nean, it mght delay inplenentation
of sone changes that will be beneficial.

MR. PRI LLAMAN: Ri ght.

M5. ALEJANDRO. But on the other hand, | nean, an
operator's not going to be in a position where he's going to
be cited for not having an approved plan. So, | think we
under st and your --

MR. PRI LLAVAN.  Ckay.

M5. ALEJANDRO -- concern about that provision

MR. BRELAND: Ckay. The definition of supervision
to you, it seens |like you felt that the way that's witten
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that neans that you're tying up a conpany's supervisor to
supervi se the actual training?

MR. PRI LLAMAN. That's --

MR. BRELAND: And | guess ny question would be, or
suggestion would be, if you had clarification -- if you get
a qualified, experienced person that's in the observation
of -- and not necessarily supervision -- we've had sone
ot her people bring that issue up --

MR. PRI LLAMAN.  Well it's --

MR. BRELAND: -- maybe that has a connotation
that --

MR. PRI LLAMAN: -- it pretty clearly says, at
| east in the preanble, that this person could be doing
not hi ng but supervising that one trainee. And if you read
the language literally, you couldn't even be supervising
three people, so it's extrenely narrowy worded. Maybe,
that's not really intended. And it's -- the |anguage, the
term "cl ose supervision" appears in, | think, three places.

The first one is when it tal ks about, you can
all ow sonme work to be done as part of the initial free work,
new mner training, as long as that's done under close
supervision. That's where it actually says that close
supervi sion neans that the person is -- that the supervisor
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i s not doing anything but supervising the person. But we
still think that's too narrow, even for that setting,
because the work that the person is doing may not be really
worthy of that |evel of supervision. But it's also used in
two other places. |It's used in task training, and it's al so
used and it tal ks about that if a new mi ner hasn't received
all of his 24 hours of training yet, that he nust work under
cl ose supervision for the 60 days, or whatever period.

And that just can't nean that there's soneone
who' s doi ng not hi ng but supervising the person, so we think
there needs to be -- we think that definition needs to be
broadened, but it also needs to be clarified. | don't think
it really neans the sane thing in those two pl aces.

M5. ALEJANDRO | nean, what's your feeling as far
as they used the term "under task training"?

MR. PRI LLAMAN:  Well, | nean, in general | think
that the term "cl ose supervision"” ought to be defined to
mean attentive supervision that's commensurate with the
ri sks of the work being performed. You know, sonebody is --
if the job that sonmeone is doing is sweeping a floor, that's
very different from sonmeone operating a crusher, so the
anount of supervision that's appropriate is going to vary,
depending on the task. And we think that ought to be
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recogni zed in the rule.

M5. ALEJANDRO Yes. [I'mjust thinking that in
our -- in the context of task training that that's an
i nstance where you mght want -- | nean, you probably would

want soneone to be right there keeping their eye on the
person who's goi ng through the paces of |earning howto do a
new t ask.

MR. PRI LLAMAN.  Well, again, it depends on the --

M5. ALEJANDRO It depends on the | evel of the
hazar d.

MR. PRI LLAMAN: Yes, it depends on the task. So,
this is sort of a general issue of task training, as a new
task can be anything fromdriving a huge haul truck to
working with a pick and shovel .

MR, BURNS: Well, would you be able to -- would

CEMI be able to submt comments clearly clarifying, because

this --

MR PRI LLAMAN:. Yes.

MR. BURNS: If | remenber correctly, this term
canme right out of what was submtted to MSHA in part -- in
your --

MR PRI LLAMAN: [t's --

MR. BURNS: -- Part 46.
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MR. PRI LLAVMAN: -- the elaboration of it in the
preanble that's the problemfor us.

MR. BURNS: But that's what |'m asking.

MR. PRI LLAMAN. Yes. That'll be --

MR BURNS: It is atermthat we pulled right out
of that draft and if -- what |'masking for is what you feel
the proper clarification --

MR. PRI LLAMAN: Yes. That'll be in our commrents.

MR. BURNS: -- and your viewpoint, and not that

we're going to necessarily --

MS. ALEJANDRO Ri ght.

MR BURNS: -- | would like to see what --

MR. PRI LLAVAN.  Ckay.

M5. ALEJANDRO. And actually --

MR. BURNS: -- you neant by that.

M5. ALEJANDRO -- the steel workers express sonme

concern about the uses of that term but for reasons that
are slightly different fromwhat you're raising.

MR BURNS: Yes.

M5. ALEJANDRO So, | nean, obviously that's a
termthat we probably want to take a closer | ook at.

MR. PRI LLAMAN.  We'l|l give you nore detail on al
these in our witten comments.
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MS. ALEJANDRO  Ckay.

MR. BRELAND: The fact is, |I think, it's good to
clarify in the preanble exactly what is neant by sone of
that, so if you have preanbl e di scussion that's troubl esone,
t hen you should be --

MR. PRI LLAMAN.  Well, you have to test these terns
agai nst the real -world experience.

MR. BURNS: Yes. That would be good. | nean, use
as many exanples as you feel necessary to clarify this issue
and any other issue. | nean, |I'd ask all commenters to do
t hat .

M5. ALEJANDRO Yes. W need all the help we can
get .

MR. BURNS: You're an attorney, right? You
understand the --

M5. ALEJANDRO Pl agi ari zi ng?

MR. BURNS: No. | nean, what --

UNI DENTI FI ED SPEAKER: That's why they don't
under st and.

MR, BURNS: -- terns nean -- and how they can
change --

UNI DENTI FI ED SPEAKER:  You fight over these rules
forever.
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MR. BURNS: -- as soon as possible.

MR. BRELAND: Al so, one additional
guestion --

MR. PRI LLAVAN.  Ckay.

MR. BRELAND: -- on the 60-day versus 90 days and
t he cal endar days versus workdays, two questions in that
area. One, | wasn't sure that -- or I mssed it anyway --

i f you thought there was any anmount of training that should
be required before mners go to work.

And then, secondly, you tal ked about the tinme
frame and even the 90 days or 60 workdays, if sonmebody was
working all the tinme, would be approaching four and a half
or five nonths if they were working full-tinme. Do you
really -- are you saying you think that's a reasonable
anmount of tinme to conplete the other 24 hours?

MR. PRILLAMAN:  |'mnot sure | understand.

MR. BRELAND: The mnimumtine for a new enpl oyee.

MR. PRILLAMAN: On the first question about the
training required before they begin work, we think what you
have in the proposal is good on that.

MR. BRELAND: Wth no tine |imt, no specified
m ni mum - -

M5. ALEJANDRC No m ninmumtine.
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MR. PRI LLAMAN: Yes. But the topics, we think the

approach of identifying -- | think our list of topics were a
little bit different, but we don't -- we think -- that's not
a -- what the specific topics are, we think your list is

good. You know, how nuch tine is needed for those topics is
going to vary, depending on the kind of operations, so we
agree with your approach on that.

We think that the topical approach is a sensible
one. You know, if the topics aren't covered, then the
people are going to be in violation, whatever the anount of
time is. The second question, |I'mnot sure | understood.

MR. BRELAND: Well, you tal ked about the 90 days
to conplete. You thought the 60 cal endar days versus 60
wor ki ng days and then you nentioned, well, maybe 90 days was
what woul d be a reasonable --

MR. PRI LLAMAN:.  Well, we had said 60 working days
inthe draft that we put it. Your proposal says 60 cal endar
days, and the concern was, well, working days could be -- it
coul d take sonebody all year to work 60 days. W recognize
that. And again, on this one I'mnot sure that CEMI has
reached its view on this.

|"mjust telling you what | think on behalf of the
Lime Association is 90 cal endar days woul d probably work,
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because that woul d probably be 60 working days for nost
people. If you strongly prefer a cal endar-day approach,
just think 60 cal endar days is too short.

MR. BRELAND: And the operation out there that's
intermttent, that m ght work six weeks this year, you woul d
include that, so if they canme back with the sane peopl e next

year, then they' ve been beyond the 90 cal endar days, so they

woul d have to have had their training when they, like, start
up again seasonally? So you can see there's a real -- there
could be a real issue wwth -- sone people woul d never get

their training. A lot of people would never get their
training that worked seasonal if they had that nmuch tine.

MR. PRI LLAMAN.  Well, that could be true, even if
it's just 60 cal endar days.

MR. BRELAND: That's right. It could be.

MR. PRILLAMAN: | don't knowif there's -- | nmean,
that's always -- | nmean, there's going to be these anomalies
that are going to happen with people who only work a short
anopunt of tinme. | don't knowif there's any good way to

addr ess that.

MR. BURNS: Yes. | guess | still have a few
guestions on -- | guess, I'mjust trying to stick to the
sane issues, rather than wait -- and |I'll ask you about this
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area. But it seens to ne that right now under --there's
five topics that are discussed that need to be addressed in
this 60-day period -- or you're proposing 90 days -- nany of
whi ch, you know, should be done rather -- earlier rather
than later --

MR. PRI LLAVAN:  Uh- huh.

MR. BURNS: -- okay, like instruction on the
statutory rights of mners. | mean, they should know t hat
rather early in their careers, so that they know t hey have
the right to refuse to work in an unsafe area or in unsafe
conditions. So, | nean, | think that's sonething that
shoul d be done earlier, rather than later. | just want to
go through a couple of these and see --

MR. PRI LLAVAN.  Ckay.

MR. BURNS: -- what you -- and then, the review of
the description of line of authority of supervisors and
m ners' representatives' responsibilities. That seens |ike
t hat shoul d be sonething that a work -- any worker woul d
like to know. | nmean, |I'd like to know that when | cane to
MSHA, you know, what the various roles were.

The third one is an introduction to the rules and
procedures in the reporting of hazards. Again, that seens
to be sonething that's, you know, sooner rather than |ater.
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And then, instruction and denonstration of the use
and care of self-rescuers if appropriate in respiratory
devices. Again, that's going to have to be done if soneone
is working in a dusty area or a noisy area, they are going
to have to be trained how to use those before they go into
t hose areas.

So, | nmean, that's sonething that has to be --
that's not sonething that's tied into a tinme period. That's
nmore or |less event activated. The only one that | can see
that, perhaps, could require sone tinme is a review of the
first-aid nethods.

| mean, | can see an operator may feel nore
confortable having the state grants cone in and do -- you
know, soneone that's very qualified to do first-aid
training, to do that, and it may take tinme to schedul e that
sort of work for one individual -- say, you only hire one
person.

| nmean, that one | can see could take sone nore
time, but all these other ones seemto be, you know, a
sooner rather than later-type issue to ne. And, again, ny
experience with deadlines is a | ot of people just make
deadlines. So, if we say -- if we say 90 days, there are
people that will be doing a lot of things on the 89th day.
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MR. PRI LLAMAN: Yes. | have a couple of
responses.

MR. BURNS: Ckay.

MR. PRI LLAMAN: It's always hard to figure out
what length of tinme to allow for things like this, but there
are a couple of reasons why nore tine m ght be needed for
sone people. Nunber one is what you nentioned is a | ot
operations are not going to be using in-house trainers for a
| ot of these topics.

They are going to be contracting with others to do
the training, and they are going to want to do it on a --
they are going to want to train nore than one enpl oyee at a
time if they possibly can. So, they are not going to cal
inatrainer -- and there, sonetinmes they are going to try
to do this training on a regular schedule, so allowing a
little bit nore tine for themto schedule that is
benefi ci al .

Anot her one is just the issue of when are people
wor ki ng. They may not -- an operation that is a little nore
irregular it may be nore difficult to get working days to do
the training wwthin a 60-day period, so a 90-day period
allows you a little bit nore roomto find tinme to actually
do the training.
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| woul d assune that nost people will probably do
the training as early as they can on these things, because
they are ones that are safety issues, but there are factors
that may make it difficult, especially for sonme snaller
operations and nore irregul ar operations, to get that
trai ning done, particularly if they have to do it on days --
they really can't do it on days that the person woul dn't
ot herwi se be working, so that's a -- that's going to be an
i ssue for sone people.

MR. BURNS: Ckay. | think you know what | was --

MR. PRI LLAMAN: Yes, | understand. And I
under stand your point, | believe.

MR. BRELAND: | was done.

MR. BURNS: You were done? One nore and you were
done.

MR. BRELAND: Well, you kept interrupting the
guesti on.

MR BURNS: | think that's it. | think Rod's
asked all the questions | had. The only other issue was
this contractor issue. | think there seens to be -- and
this is just a statenent, and maybe if you can clarify in
your comrents nore exactly what your concern is and how you
feel it should be handled as far as --
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MR. PRI LLAVAN.  Ckay.

MR. BURNS: -- these contractors. | nean, |
understand that there are different kinds of contractors and
that sonme very large mnes deal with |arge trucking
contractors who really are not their contractors. They have
a contractual relationship with the custoner, the
construction conpany, and then they may even subcontract, so
| can see that there can be a huge di sconnect in sonme cases
versus, you know, sonebody that you use on a regular basis
to cone in and do welding or sonething, and it's two peopl e
wor ki ng at that conpany. But if you could, clarify what
exactly you're tal king about and how you feel that should be
delivered? The other thing is | sense that there's an issue
of responsibility in that there's sonme m sunderstandi ng
concerning responsibility for training and responsibility
for conditions or violations created by a contractor that
could be the result of that contractor not understanding the
hazards. There's nothing in this rule that would -- that's
a whol e separate issue --

MR PRI LLAMAN:. Yes.

MR. BURNS: -- under the Mne Act. |If a
contractor creates a hazard that inpacts a mne operator's
enpl oyees, there's nothing in this rule that says that the
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operator can or nmay be cited for that violation.

MR. PRILLAMAN: Yes. | don't think that's really
what - -

MR. BURNS: Yes. Ckay.

MR. PRI LLAMAN: -- our concern is.

MR. BURNS: Ckay, okay.

MR. PRILLAMAN. | did want to clarify one point.
We do think that the owner-operator or site operator should
have the obligation to informthe contractor of the site
hazards so that the contractor can informenployees. W're
not saying, "Well, you don't have any obligation.” W think

that that responsibility should run to the contractor,

rather than to the contractor enployees. | think that's the
distinction, but we'll sketch that out in nore detail in the
comment s.

MR. BURNS: Yes. | guess what |I'm|looking for --
and this was raised, | think, in one of the public -- one of

t he ot her hearings was sone effort or sonme good-faith effort
by the m ne operator to ensure or to nake sure that the

contractor's doing the training that they' ve given themto

provide to their enployees, and how that would be -- how
that can be done, | don't know.
MR. PRI LLAMAN. Right. | would suspect that in
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nost cases it would be done contractually but --
MR. BURNS: You know, just so there's no

di sconnect, you know, because --

PRI LLAMAN.  Ckay. Well --
BURNS: -- that's what |'m asking for.
PRI LLAMAN:  -- we'll westle with that al so.

ALEJANDRO  You have anything el se?
BURNS:  No.
ALEJANDRO  Robert?

ALDRI CH  No.

> 3 » 3 » 3 3

ALEJANDRO  Thank you very nmuch, M.
Prillaman.

MR. PRI LLAMAN:  Thank you.

M5. ALEJANDRO. Ros, do you want to cone up? Ros
Fontaine fromthe Ofice of Standards is a little bit |ate,
and she's part of the commttee, so she's going to approach
the table. The next speaker is Joe Main fromthe United
M ne Workers of Anmerica.

MR. MAIN. Thank you. M nanme is Joe Main, J-OE,
MA-1-N. | appreciate the opportunity to be here today to
tal k about sonmething that | think is fundanentally inportant
to the nation's mners. |It's probably one of the nobst
critical things that we can talk about in terns of those
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that seek and plunmmet in the workplace of a coal mne. And
there's a |lot of reasons for that.

Before | get into the substance of what | want to
tal k about, there's just sonme observations that | need to
make. | just cane froma Senate hearing yesterday where we
were conpl aining | oudly about the delay in the rul e-making
process. And | have personally been working on rules that's
been around for a dozen years now and still waiting and end.

And I"'mjust totally amazed at the speed of
lightning of which this rule can go through a system when
rules affecting mners who were not trained, who were not
apprai sed of conditions in the workplace becane sick, who
are dyi ng because of that, and we can't get those rul es that
actually would help prevent them from being put in that
situation, we can't get themout. |I'mjust -- | am anmazed
by this whole process, so as | conme back and | go out of
that world and then | ook at the world of those mners
we're tal king about, about the first step of thementering
the mning industry and the kind of training they are going
to get totry to -- the kind of preparation they are going
to get to keep fromgetting silicosis, crushed by a piece of
equi pnent, being exposed to a solvent that could destroy
their lungs. Like, one gentleman that was with nme yesterday
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was exposed to solvent that has wal king up two | evels of
steps is a terrible task for that individual now Being
exposed to diesel funes -- | had one |ady that was wth us
yesterday that's disabled from-- after breathing just
ungodl y di esel exhaust that's spewed out in the workplace
t hat does make peopl e si ck.

And for those that don't know NI OSH has defi ned,
at | east for the underground m ning sector, that through
ri sk assessnments that that diesel exhaust contains
particulate matter that, based on all the conpositions, al
the studies that they' ve | ooked at and established in a risk
assessnment has found that levels that were, |ess than what -
- or were exposed to were nore than, actually, than what the
| evel s that they | ooked at found that upwards of 900 out of
1,000 of those mners would suffer |ung canner over their
lifetime of working in the mning industry.

And that's sad, and that's |like how do we get that
information out to mners? W train them we educate them
right. And we've got this real problemtoday, because we're
not getting this information out, the training standards we
have. So, |'mdeeply troubled as an outset here when | | ook
at this proposal as to what we're actually doing for these
mners or doing to these mners as we develop a training
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nodel here.

VWhat is the purpose of the rule? | think that's
one question that everybody has to ask thenselves. |If the
rule is being developed to provide quality training in a
structured manner to educate these mners of the real
hazards they are about ready to get into as they enter the
wor kpl ace and the hazards that exist as they're there for
the retraining and task training, then you have to have a
quality training rule that's designed with clear structure
to it to nmake sure that those mners are specifically giving
that kind of training that you desire themto get.

If you don't do that, what you get is poor-quality
training prograns that's poorly structured that ill equips
the mners to understand the hazards in the workpl ace.
think it's just that straight and sinple. Wen | |ooked at
the data on the -- that MSHA had supplied with the proposed
rule, I had found that according to MSHA statistics that of
the 200 mners killed in surface m nes, 82 percent were
killed in the very workpl aces that we're tal ki ng about.

That should be alarmng to a | ot of people to say
we' ve got a serious problemhere that requires serious
attention. And then, | found that MSHA had concl uded t hat
the lack of training was a significant factor in those
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deaths. So that tells us that we've got to do sonething to
make sure that these mners have quality training that's
wel | structured that prepares themfor the dangers in the
wor kplace. | think, again, it's that sinple.

Now, we're not just tal king about any industry
here, folks, and | think we all have to realize that. It's
-- we're tal king about the mning industry that, by the
Department of Health and Human Services findings |ast year
and the report issued by the CDC cited the m ning industry,
based on deaths that occurred over a period of tine, to be
t he nost dangerous occupation in this country. And that |ed
construction and forestry by a w de margin.

| need to get a copy of that, and we'll have for
the record to make sure that that's available to the folks
that's working on this rule. So with that background,
again, it says that we've got a serious problemhere in this
country. W've got to cone to grips wth that problem

One of the key issues here is that mners are not
wel | trained enough to protect thenselves fromthese
hazards, and they are dying on the job. W don't know how
many of them becone sick. | nean, that's another problemin
itself and that there's been a failure by the industry
overall to report illnesses, which | think was flushed out
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here about a year ago when MSHA offered a grace peri od.

And we're still waiting to get those results, but
over 3,000 illnesses were reported to MSHA that were
apparently free through that grace period by m ne operators
over a five-year period. And we do not believe that, by any
stretch of the imagination, that is inclusive of all the
illnesses that's out there. That's another problemin
itself, but what it's telling us is that mners are not
apparently able to protect thenselves fromthese ill nesses
that are occurring in the workpl ace.

Silicosis is a big one. There's a |lot of
publicity about it, rightfully so, and it needs the kind of
attention that it's getting. It needs that kind of
attention in the mnd of the mner before he ever cranks up
that first drill or goes out there with that first in-
| oader, because out there in that dusty bin before he gets
exposed to that first batch of dust, they need to understand
what the dangers are, what's needed to protect them what
the lawis, what rights they have to seek help -- | nean,
just as a sinple issue.

M ners wor ki ng around equipnent, |'d sure hate to
think I was sending one of nmy kids to a mne, and | wanted
to give thema very limted anount of training and say,
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"Ckay, son, go over and run that bull dozer and, yeah, just
be careful what you do. Yeah, I'lIl give you a general
outline of how things work here and wi nd up having that poor
boy go over a high wall, have a brake failure or a nunber of
different hazards that can occur at a workplace that coul d
kill himor sonebody el se.

And | think that's again, what we're tal king
about .

Wul d we want to put our children, our friends,
our famly into situations that we're creating here with
this rule and have the confidence that those people who go
into that environnent are effectively trained and prepared
to prevent hazards or prevent injury, illness, or deaths to
t hensel ves fromthe hazards that they run into?

| think that's a fair question that we all need to
ask in the back of our mnds. The rules as structures are
flexible, as pointed out, | think to the point that they,

w t hout question, provide the | ess protection than those
that are covered by Part 48 of the Mne Act.

They are, in our opinion, |ess protective than the
standards guaranteed to mners in this country under Section
115 of the Act. The proposal which anmends Part 48 is
so-cal l ed nore performance-oriented than what Part 48 is,
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and | think that is, too, to the extent that it takes away
protections and opportunities for quality training that
m ners have both under the current application of Section
115 of the law and under Part 48. Now, while one may argue
that since MSHA did not have the -- (inaudible) -- authority
of specific mning operations during the period of the
rider, those mnes would not suffer a dimnishing protection
with the Part 48 or 46 Rule as proposed. One cannot
successfully argue that the standards don't dimnish the
protections guaranteed under Part 48. They do.

The ot her discussions, | think, that need to be
had, too, with respect to the inpact of this rule, even if
you start pursuing the first line that |I laid out, which is
the rider not applying, | think there are sone serious
guestions as to whether or not that theory could ever hold
wat er .

And for instance, if a mner wasn't training as
requi red by Part 48 working at one of these sites where the
rider applied and that m ner was injured, does that m ner
have a right under the process of lawto lay claimto that
standard existing of which was violated by their enpl oyer of
whi ch he suffered or she suffered danage that they could use
as a rule of authority? The answer is, absolutely yes.
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The only thing the legislation did was to bar
MSHA, the Agency, fromenforcing that standard, so there is
a legal standard that's been in place for sone tine that has
ot her applications.

Now, if a mner was working at a work site where
the prohibition was in place and that mner had a collective
bar gai ni ng agreenent, would not that mner go to that
enpl oyer and say, under our collective bargaini ng agreenent,
there's this law that's in place of which you, enployer
have an obligation to provide ne at this work site, and if
you do not do that, you're in violation of our collective
bargai ni ng agreenent. Sure, we do that all the tine.

As a matter of fact, through the collective
bar gai ni ng process, there is many, many tinmes that there's
clainms laid to laws, whether it be to mne to health safety
| aws, wage- an- hour standard | aws, other |aws of which the
agencies are never called in to enforce.

It's the nere fact that there is a piece of
standing legislation or law that is the decider of the case,
and you don't need the Agency to be called in. So, | think
there's sone clear problens here, with respect to this whole
i dea about the no dimnishing of this standard.

And | think that the Agency has absol utely not
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cleared the air on exactly what their position is as to why
this does not dimnish the standard. And | think before
this rule's done that the Agency has to cone forth with
their clear position why.

| think, absent that, absent a clear reasoned
position here that this standard is probably going to be
subject to a | egal test because of all the ramfications
that's created by the rule, coments were noted in the
preanbl e that sone suggest that any plan which conplied with
the m ni mumrequirenents of Section 115 of the M ne Act be
consi dered approved by the secretary. W surely do not
support that view

The M ne Act has a greater intention than that,
and | think that that has to be realized, or we wouldn't
wind up with the standards in Part 48 that we have. And if
the intent of the rule is to provide quality training to
protect mners from hazards, surely plans should be nore
substance than paper-conpliant.

| nmean, what are we doing here? Are we creating a
quality training progran? Are we creating sone little
vehicle to just clear sone |egal path, so we can say it
nmeets the test inlaw? And | think as |I've read the rule
and the discussion on the rule, I'mdeeply concerned that
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the path that was chose here was a matter of conveni ence, as
opposed to a matter of substance as far as providing
structured quality training to mners. Part 46 would not
require training plans to be submtted to the Agency and
only contains generalized plan requirenents. And this is a
maj or departnment in Part 48, and these are things that we're
tal king about that's in the current Part 48 Rule that are
absent fromthe proposed Part 46, a plan just sinply not
required to be approved by the Agency under Part 46.3 in
m ners and representatives of the m ners.

And the representatives of mnes, where they do
exist, would have to file a plan of action to even cause
that to occur. | was a little disturbed this nmorning to the
debate that | heard, which gets ne nore concerned about
where this whole training road is heading for when | hear
the head of the coalition that apparently hel ped devel op
this talk very openly about wanting the preclusion of mners
and mners' representatives fromthe plan approval process.

| mean, | think that's totally outrageous, but it
makes me worry about what the intent may be to do with this
rule. | think the Mne Act has a clear underpinning in that
it clearly wanted m ner reps' participation.

It clearly wanted m ner participation in the
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process and to have the industry or those representing the
i ndustry proclaimng that that's not necessary, | say to
those famlies of 200 people that died in this mning
industry, | think they think it's darn inportant, and they
woul d probably woul d have |liked for their | oved ones who
have been since, or have since left this earth, to have had
an opportunity to have had sone invol venrent. Maybe, they'd
be alive today, yet, at mnes where there is no mners
representative -- and let's all get serious with each other
-- we know this industry, | think, for those that's been
around for quite sone tine, we have a |lot of m nes where
mners are just intimdated and scared to death to speak out
about anything, and if one thinks that sone of these snmall
m nes where they are dom nated by an enpl oyer that does not
tolerate any tal king back, as the saying goes, or any
challenging, if there's anybody in this roomthinks that
those mners are going to say, hey, I'mfiling a conplaint
with MSHA over here; | want this plan approved.

To even trigger a plan approval, now | want to
talk to you because you may know nore about what's goi ng on
in the industry than | do about sone of these operations,
but | can tell you that is a real problemin this industry.

And | think the design of this whole rule by
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passi ng an approval process is going to elimnate any
ability in many cases of MSHA to have any control of
guaranteeing quality training to mners, because if you just
follow that sinple |ay-out of the plan in those five
general i zed areas, that nmeans absol utely nothing about the
substance of the quality and the structure of that training,
and it flies through and they don't have that m ner
objection to it or that mner's rep to it, that plan's in
pl ace.

And | don't think this follows clearly, in any
way, shape or form what the intent of the Mne Act. And |
with all due respect, believe that it just totally undercuts
t he provisions under Part 48 that demands that that plan be
approved by MSHA. As a matter of fact, the plan process
even skips any eval uation of plan provisions, as well.

Under Part 48, there's provisions that require
scrutiny by the district nmanager under the current rules to
make sure that those plans are quality plans, to nake sure
if there's any revisions that are needed, they get done
before that plan gets approved. That whol e eval uation
process is absent fromthis rule when you go straight from
the operator to the inplenentation of the plan, the
provi sions of Part 46.4 (d), which allow various training
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met hods i ncluding i nnovative training nethods and
alternative training technol ogi es.

There's a |l ot of questions as to what would fit
this bill. 1 don't know what those are, and | don't think
anybody sitting here at this table knows what those are
going to be as they are applied two or three years from now.
And it's sort of like taking this rule into such flexibility
node that's totally in this. And it's, you know, sort of
like the kind of training that can be given the flexibility
t here.

| " m deeply concerned about that for a | ot of
different reasons, but one in particular, and | see that the
rule would give the mne operator the right to substitute
training wth OSHA training, wth other state training,
ot her federal training prograns. And | go back to that
basic mner who's getting ready to go to this mne, work at
this mne, and it's like what is it that that mner really
needs to know.

That mner really needs to know about the hazards
in that workplace of which they are about ready to be casted
into, and they need to be educated on their rights, not
under OSHA | aw, but under the Mne Act. They need to be
apprai sed of the protections they have, not under a state
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mning law or a OSHA |l aw, but the laws that apply
particularly to that m ne.

They need to know about the hazards, not that it
applies maybe if they are working at a cenent or a gravel
pit about the hazards associated with erecting the piece of
steel at, you know, in a building. You know, they need to
know about the hazards associated with that -- working in
that pit. They need to know about the silicosis problens.

They need to know about working around equi prnent,
so | think that what's set up here is a very dangerous spin
that all ows, out of convenience, not quality for those
pl ans, that training plan, the training prograns to be so
inferior that it may nean that they nean nothing to that
m ner.

And | think that's wong if we're after a quality
plan that's well structured that really educates that m ner
on the true hazards and things that they need to know. The
current standards require in the process that if MHA
determ nes that there's sonmething mssing in that plan,
under Part 48 you can fix that. There's provisions there to
do that.

In the review process in both the underground and
t he surface standards, under this rule there is no such
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animal, and | think that is the | esser protection of what
m ners have under the current |aws as they are applied under
Section 115 of the M ne Act.

And why is that inportant? Well, if you have a
fatality at a mne site, if you have a situation where
m ners are exposed to a health hazard or a nunber of other
things, it would be nore than nice to have MSHA have the
opportunity to go in to say, hold it, M. Operator, M.
Qperator, we're going to revise this plan to nmake sure these
people are trained so this doesn't happen again.

O if they are exposed to chem cals or solvents in
t he wor kpl ace, whoa, we've, you know, we've had these
illnesses here. W' re changing these plans. You know,
we're not going to allow you to just continue this plan, a
training plan that does not address these problens. There
has to be sone control there. How w Il NMSHA enforce this?
As | read through the whole rule, I was left with the tunnel
difficulty of what MSHA s planning on doing to go in and
enforce this.

Enforce what? There's such a noving target that's
been established here in so many areas with the flexibility
and with the enforcenent guys woul d probably have to chase
their tails around for a week just to try to figure out what
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t hey thought the standard may be, what the training may have
been, how it was supposed to have been given, who it was
supposed to have been given by.

The way that the whole schene is designed, it
appears that it's designed to provide an opportunity for the
m ne operator to run their operations with very little
interference or as less interference as possible,
accommodati ng the production over the interest of the m ner
being fully and effectively trained. And | am deeply
concerned about the, you know, the whole tone of the rule
that seens to acconplish that.

As far as not mandating formal instruction of
training, | think that's a real problem W have enough
problenms with the certified programunder the Mne Act, and
| was just infornmed of a story yesterday of a situation we
had up in Pennsylvania where even with a certified
instructor program the certified instructor apparently
deci ded they were going to do sonething else while m ners
wer e being trained.

So, they put on sone videos and | forget what the
first one was, but it's "Braveheart" | think was the first
training session they got, and the second one
happened to be an x-rated flick. And this, as | understand,
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had been turned over to MSHA. And this is with the
certified program okay, where there is sone nore
responsi bility.

Now, what do you do -- how do you deal with a
conpetent-person training progran? | nean, |'m/lost here.
| think in this situation, hopefully, MSHA does the right
thing and pulls the certification here of an instructor who
clearly violated the | aw

But how do you deal with a -- if your interest is
maki ng sure that you have quality people giving that
training, and you find out that you don't have quality
peopl e there that really can't communi cate, can't package,
can't put the information together, how does the Agency deal
with that? | think your hands are tied.

We're not requiring formal hazard training invites
i ncreased training contractors to take over workpl aces, and
as | read through that rule, an interesting thing struck ne.
And unless I'"'mreading it wong, which when | read all the
orders the way they are, it appears that to satisfy hazard
training at a work site, you can post signs.

That's the way | read it, so hazard training is
the people being formally advised of all the hazards.
There's a sign over there tells you this; there's a sign
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over there that tells you that. There's a sign over there;
read them and, you know, make sure you conply with those.
Hazard trai ned; okay. Here we go.

s that what we want to do for hazard training at
mnes? | nmean, is that how we want to prepare people com ng
on to be exposed to the hazards in the nost hazardous
wor kplace in this country? | think it's alittle bit
out r ageous.

The tie-in with the contractors, as | understand
it, if the contractor does not have experienced m ners, the
contract enployers don't have experienced-m ner training
under 46.11 (e), hazard training would be required. |If they
have it, it isn't required.

Now, when they get it, there's sone debate here,
guess, about who is going to actually give the training,
al t hough the preanbl e gave sone di scussi ons about all ow ng
the contractor through the operator to actually, you know,
provi de the instruction.

And that may nmake sone sense in a real-world
situation, but at the end of the day when | put all these
pi eces together, as | see it, what it neans is if those
peopl e cone on and they don't have the new experienced-m ner
training, they could get hazard trained, which is the sign-
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reading and willing to work. Now, there's this question
about supervision, too, working with a mner that ties into
all this, but in the real world, you could get around a | ot
of training costs and training prograns if you decided to
use that approach, which at the end of the day you may have
a lot of contractors on the work site replacing, you know,
nore well-trained mners that would otherw se be there if
you had a sound training programthat set that as the basis.

And as far as the tine that it would take to train
these mners that are new, | think there's two parts to that
question. The first part is could any mner be cast in this
nost unsafe place in this country w thout having the 24-hour
trai ni ng?

If you |l ook at the Part 48 Rule, the answer is
absolutely not, the standard that is required to be given to
those mners before they are cast into that unsafe and
unheal thy environnment. Way? All the reasons |'ve
described, all the hazards in the workplace, the high death
rates, you know. This is the nost dangerous occupation in
t he worl d.

Wiy are we considering saying, okay, this sector
here, we're going to treat themdifferently and we're going
to let those nonitors be cast into this unsafe workpl ace?
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have a difficult tinme froma health and safety professional
to understand what is the difference fromthis human bei ng
to this human bei ng over here exposed to sone of the sane
general kinds of hazards that m ners are now covered under
the Part 48 regs, so | believe that that should not be
permtted.

| believe the | aw has been sound through the
course of tinme, and | worry about all these things that are
happeni ng here being inpacting on the Part 48 Rul e, because
| can see this train com ng down the track. |If all these
things are permtted here for these mners, what's the
difference in these other mners?

That question is comng at sone point intime if
this rule would ever get through. And it would serve to
undercut, | think, the whole principles and the whol e
protections mners have under Part 48. Retraining, it
appears that retraining is a vehicle that would be applied
differently than the current Part 48 Rule in a couple of
i nportant areas.

One area is that the topics are just flexible, you
know, the flexibility is endless here. You know, pick
what ever you want to do and train the fol ks; okay. Their
training is itself nodified in that, although we don't |ike
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it, there's a mnimum 30-m nute training requirenent under
Part 48. It should be nmuch nore than that.

Again, if we're tal king about sonme structured
quality-time training for mners, as opposed to letting --
yes, what did he do? Okay; we'll count that as training,
paper-conpliance. Yes, he did that two weeks ago. W'l
take that, you know, that tinme and count it for training.
Under our rule, it's bad enough when you take away the
required topics and you take away the 30 m nutes.

| can tell you what's going to happen throughout
this industry. In alot of mnes where the rule would
apply, there's going to be a docunentation of just different
events to satisfy not quality, structured training, but
paper conpliance with the rule. It's just as sinple as
that, and any of us that's been around the industry knows
how sonme of these situations can occur, even under the Part
48 Rul es should be very easily -- should very easily see
through this rule to see what we're setting up here.

| think retraining for any substantive purpose is

gone under this proposal. There are several other issues
that -- and | know of themas | go through here fairly
qui ckly that we hope to be able to respond to the -- before

the rule comment period closes. The definition of a m ner
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is one of those, and | | ook at how many different defined
mners are we going to have in the mning industry when we
get done.

s this mner "a" or is this a mner "b"? Wuat --
wel |, how conme this mner gets to have this training before
they are associated with this hazard and this m ner over
here, well, he works at this operation; they produce this
ki nd of product, so they don't, you know, they don't need
that training. | nmean, |'mconfused about this. | nean,
what's the | ogic here? It's all getting back to a purpose
of comng up with sone product that provides flexibility; it
provi des opportunities to utilize workers at the benefit of
production, as opposed to using themin a way that's -- they
are wel |l -prepared for those production purposes. This wll,
i ke, use them as a process of expediency to get the mning
operations done. | can't read these things any different
t han that.

We've had a basis of a training standard that's
been in effect for all these years. W' re about ready to
just undercut the heck out of that standard. Like | say,
"1l be sending nore information and nore coments as we get
an opportunity to go through this and finalize it. And if
you have any questions, I'll be nore than happy to answer
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t hem

M5. ALEJANDRO.  Thank you very nuch, M. Main. |
have a general question. As |I'msure you know, | nean, the
reason that the rider has been in effect all these years is
because the industry was concerned that the Part 48
standards were too restrictive and were inappropriate for
t hat segnent of industry.

And what we have heard in the course of going to
our pre-proposal neetings in Decenber and January and al so
at the hearings that we've held on this proposal is that
there needs to be sone flexibility built into a training
rule that would apply to the currently exenpt industries.

And | guess | have a general question. | nean, is
it your position that a departure fromPart 48 to give
flexibility in all instances is going to reduce protection?
O are there sone places or ways in which flexibility can be
gi ven and performance-oriented requirenments be established
where reduction is not going to be a problem from your point
of view?

| nmean, | think you know where |I'mcomng from |
mean, we're trying to accommodate the needs of this industry
so that we can start to get mners trained who have not been
trained. 1|Is Part 48 the only way to go? O are there sone
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pl aces where flexibility is appropriate and can work?

MR. MAIN. In response to that question, | would
say this, that you know | think that even under Part 48
there's those that have expressed the view that sone of the
things may be too rigid, as far as the topic areas and there
is a need for sone flexibility in the Part 48 Rul e.

MS. ALEJANDRO Ri ght.
MAIN:  Ckay.

ALEJANDRO  Ri ght .

2 5 3

MAIN:  And | ooking at it fromthat end and

| ooki ng at, you know, what is needed again to provide a
quality training programfor mners that's well structured,
that's nmeaningful, that gets there. | think along those
lines, if we're just talking about the flexibility to give
the opportunity to do different things in a very neani ngful
way, there would not be a problem you know, with us with
t hat .

But when you take away any controls over that, any
guarantees that there's going to be quality, there is a big
problem W woul d not support the abandonnent of required
training subjects under the Part 48 any nore than we woul d
under Part 44 if there was no quality-control device to make
sure that mners got the right kind of topics and the right
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ki nd of training.

MS. ALEJANDRO  You nean as far as -- | nmean,
maybe not necessarily setting specific topics, but having
sone over --

MR MAIN  Yes.

M5. ALEJANDRO. -- unbrella mechanismin the

Agency to ensure that the result is --

MR MAIN.  Well, | think --
M5. ALEJANDRO -- receptive?
MR MAIN. Yes. | would do it this way; one is |

think there are specific things that have to be in training.

MS5. ALEJANDRO  You nean, specific topics?

MR. MAIN. Specific topics that have to be in
training. One of those is the mner's rights and the rights
of the representatives so that they are fully --

M5. ALEJANDRO. Right. And, | nean, and those are
actually requirenents of the statutes.

MR. MAIN. One of those is also an understandi ng
of the mandatory standards of which they are going to work
Wth pertinent -- to their mning operation.

MS. ALEJANDRO Ri ght.

MR MAIN. One of those would be very pertinent to
the specific hazards of the work areas that they are going
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into. And depending on, you know, with respect to health,
mean, | think we've grown up enough in this industry to
realize we've got a lot of health problens here that there
have to be issues directed, pertinent to the health
exposures that those mners are faced wth.

| nmean, those are just four quick ones that |
t hi nk ought to be sort of nandatory subjects, and | don't
care what kind of plan that you have. And |I'm not saying
that's the end of that, but you know at sone point then you
have the opportunity to do sone flexible type of training
there, but you have an eval uati on approval process to make
sure we're just not skinning the cat here, that we're really
-- and that becones the entry approval process that's
totally absent fromthis, you know, process, unless you have
a conplaint filed.

M5. ALEJANDRO. Ckay. | nean, obviously, | nean
you can get fromthe preanble that our objective was to
allow flexibility for the training prograns to be tail ored
to the specific operations, but what you're saying is that
that is -- | nmean, there's certain topics that should be
mandat ory.

Topi cs beyond those can be sel ected by the
operator, but there needs to be sone kind of an overarching
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eval uation process to ensure that the plan is appropriate
and effective.

MR MAIN: | think the problemw th the first
point that you laid out, your interest to give flexibility
to that m ne operator in devel oping that plan, stops short
of saying one other thing and guaranteeing that we do have a
process here in place that actually guarantees those mners
a quality, structured training vehicle here that's going to
educate themto prevent thensel ves from being injured.

That part needs to say it throughout the rule,
because | think that what the rule does is follow the
I ineage of the first part alnost all the way through and
forgets at tinmes about that second part.

M5. ALEJANDRO. Ckay. All right. You are going
to be submtting witten comments you' ve indi cated?

MR MAIN:. In addition to the other several rules
we're working on, yes, we're going to submt --

MS. ALEJANDRO  Ckay.

MR MAIN. -- sone tinme to do sone witten
coments --

MS. ALEJANDRO All right.

MR MAI N: -- on these.

»

ALEJANDRO  Thank you. | don't have any
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further questions. Robert Al drich?

MR. ALDRICH. No questions.

M5. ALEJANDRO  Rod?

MR. BRELAND: | have a couple of short ones I'd
just like verification on. You talked several tinmes about
t he eval uati on net hods and sone factors. Are your conments
goi ng to have sone suggestions in that area? You do sone
conparisons to existing Part 48, but then you al so brought
up, like, a recent problemwth a certified instructor.

MR. MAIN. The novi e deal

MR. BRELAND: There are sone problens with the --
well, there's a lot of discussion with the present rule,

Part 48, on approval of instructors and approval of plans
bei ng, maybe, too automatic in sonme cases --

MR MAIN  Yes.

MR BRELAND: -- or too generic, so | guess ny
question here is are sone of the coments you're going to
have going to be relating to evaluation factors?

MR MAIN: It may or may not. Well, it depends on
how much time we have to devote to this rule to nmake sure --
| mean, our problemis we see so many fundanental |y
structural problens here that we're going to have to respond
to, | would hope to be able to follow that up.
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But just for the record here now, which would
carry as nmuch weight as the witten testinony would, | think
there is a clear problemw th the current Part 48 Instructor
Programin that there is a -- there is the need for the
Agency to do nore to evaluate the quality of those prograns
that those instructors are giving to be able to renove
peopl e that are not providing the kind of quality training
programthat is intended under the Mne Act and under Part
48.

In situations like this that | spoke of, | think
there's -- anybody in their right mnd would say, gee, we
ought to relieve that person as a certified instructor if
those are the correct facts of the case.

It would not be really justice to mners here, you
know, and there's a lot of other problens | think we've
W tnessed over the years of just different little things
that were done or big things that were done where m ners
went in to get this paid-for tinme and wound up bei ng not hing
nore than tal king about baseball or football or, you know,
things that had nothing to do with training.

So the value was |ost, and there's been tines that
we all know that there's been falsification of records where
the training actually was not given. Getting back over to
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the point that | raised, too, | really worry about the
structure of this training programwhere -- and take the
newmner training or the re-training that the standards are
so |iberalized, how do you account for anything?

| nmean, you go in as a training inspector, right,
or an Agency training representative to try to figure out
what's going on at this mne, with respect to this training
program okay. W see that Bill here has had his 8-hour
training in the last 12 nonths. What was that training?

And when you get to the bottomof it, if you ever
can, in sone situations you find, well, we have been worki ng
with Bill Smth here, and he was teaching them about what he
was doing in his work about the hazards of silicosis. And
we had him you know, on and on and on, | nean, where it's
just integrated into the work process where the tine wasn't
quality tinme paid on the side to be trained. It was
production tine.

And the training was just a paper qualifier to
just neet a standard of the law. | think you' re going to
have enornous problens with that ever guaranteeing the
mners are actually properly trained. And how does a m ner
-- the plan's in effect; how does a mner get that plan
changed? | nean, there's nothing in here that | see that
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allows that to happen. That's another problemwth this
system

MR. BRELAND: Ckay. Thank you. Also, with al
t he di scussion about contractors and definition of a m ner,
and | didn't really hear you address that in your comments,
but | guess where would you define mners as it relates to
t he proposal ?

MR MAIN.  Well, | think, MSHA has spent a | ot of
time, Rod, trying to westle wiwth what the definition of a
mners is and we said, thank God, we've got it figured out,
what, a year ago. And | set down here and it's |ike, wow,
that didn't work. W're trying to refigure it out again

| think that, you know, the Agency has to find
what a mner is, and if you get into this process of, out of
conveni ence, trying to define mners in different ways to
fit, you know, political purposes, whatever you want to cal
it, you risk just deteriorating this whol e standard agai n.

Part 48 should be the standard. | think you folks
spend a lot of tinme trying to figure that out. You did, and
no sense recreating the wheel.

MR. BRELAND: Ckay. Also, on the training before
work, | didn't hear you say exactly. | believe you were
i nplying that you think all training should be done prior to
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starting work, but | didn't hear --

MR MAIN. Yes, | did say that. | nust didn't say
it clear enough. | think the Mning Act -- actually, the
way we read the Mning Act actually requires that under
Section 115.

| think the rules that have been in effect have
interpreted that to nean exactly that for, you know, since
78, and | think it is a standard that has such great
inportance to it that you' ve got to nmake a decision, either
trai ning nmeans sonething to protect a person fromharm s way
or it doesn't.

And when you' re tal ki ng about the nost dangerous
occupation in this country, you want those fol ks to have the
benefit of a standard that has been defined a certain way,
applied a certain way to protect mners over the years where
you do not or do you not want themto have it.

And | think the dangers of things that | heard
here this nmorning is that | can see -- you ever hear of what
a 90-day wonder was? | was hired as a probationary
enpl oyee. How many fol ks here were at any tinme in their
lives? GCkay. How many folks did you see going down the
road? Now, that was based on a | ess econom c inpact.

Now, |'m setting back here thinking, gee, how many
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90-day wonders are we creating here in the mning industry
by this rule? If you followit through, a worker who is at
ri sk of having the cost of the enployer at the end of the 60
days, at the end of 90 days, 22 hours.

Let's assune that this one comenter was correct;
they can give this so-called training, in at least their

belief, in tw hours. What do they need themfor to send in

t he workplace? | noticed that in the preanble. That neans
that that -- that's a 22-hour risk enployee at the end of 60
days, pay-wise. | think this is a very, you know, troubling

rule that we're setting so many precedents here that is not
healthy for mner's training or the standards.

MR. BRELAND: Well, the existing Part 48 Rule
presently allows for what's called an 8/ 16 split, for better
terms, where they allow 8 hours initial training and the
other 16 conpleted in 60 days, and | think that's not been
sonething that's been -- is serving that automatically,
because it requires a district nmanager's review and
approval. But that would allow, or did allow, for a review
to make sure certain kinds of subjects, anyway, were covered
prior to starting of work. This is --

MR. MAIN. For new m ners?

MR. BRELAND: Pardon?
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MR. MAIN. For new m ners.

MS. ALEJANDRO.  Yes.

MR. MAIN. Has there been a | arge nunber of those?
MR. BRELAND: | think, maybe, netal sector, a |ot

nore than in coal

MR MAIN. W need to get this, because | wasn't
aware that that was even an activity ongoing, because we' ve
basically, in our arena that |'ve worked with, worked with
t he 24-hour rule.

M5. ALEJANDRO  You nean, the 48 --

MR MAIN. That's a pre-enploynent, the 24-hour,
it's a pre-enploynent, you know, training rule.

MR. BRELAND: There were a | ot of occasions where
it was, again, it was -- it had to be requested in advance,
and there were factors that are in the rule that have to be
considered. And that could be the incident of the operator
or the contractor, whoever's requesting that, their instant
rates, the history, and so forth. So there were factors,
but you may want to take a | ook at that when you're
consi dering your comments.

MR MAIN. | would be interested in any
information that -- if | forward it right now, | can
probably get it before the record goes.
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MR. BRELAND:. Well --

MR MAIN. Fromthe information act, please if you
woul d give ne that information, we do need to take a | ook at
it.

MR. BRELAND: COkay. | better not ask any nore
guestions. That's all | have. Thank you.

MR MAIN. Ckay. Yes. W're going totry to do
sone comments that gets into nore detail before the record
cl oses so --

MS. ALEJANDRO  Kevin, do you have any questions?

MR. BURNS: | guess just a couple and just answer
them | think one of your main questions or main issues is
how does MSHA enforce this rule? And what happens if
there's a poor training plan in place? The way it's witten
now under 46.3 (a), that would be the section that woul d be
used to cite an operator for not having an effective
trai ni ng program

And the way to change the training programwould
be naturally, just like any citation, the operator would
have to correct that training plan in order to abate that
citation. So, that is the area where we address the issue
of both training plans that aren't effective or training
itself that is not effective.
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MR. MAIN. Forty-six point three --

MS. ALEJANDRO (a).

MR. MAIN. Point three (a), yes. 1'll take a | ook
at that one, too, Kevin.

MR BURNS: Yes.

MR MAIN:. But | think that's going to be sonewhat
difficult, but we'll take a | ook at that.

MR, BURNS: | nean, the other issue you raised is
--and | think this is part of being an effective training
program You know, anybody that conmes to work at any pl ace,
but particularly a mne -- | nean, that's where |'ve been
involved ny entire working career -- needs to know, they
need to know t he hazards that they are going to be faced
with at that m ne.

We had a gentleman from Florida that tal ked about,
you know, right now under Part 48, there's nothing in -- he
was ki nd of joking, but I think his point was good that
there's nothing in there that requires any training on
alligator awareness, yet, in Florida that's -- people should
know t hat, because they are working in areas where there are
alligators. And | would want to know t hat nyself, so
t hi nk, you know, effective training should -- the new m ners
shoul d know where all the alligators are.
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MR. MAIN. And you really need to know t hat when
you' re working for MSHA too.

MR. BURNS: Yes --

MR MAIN.  Okay.

MR. BURNS: -- about alligators around. Well, if
you know where sone are that | don't know, |'d appreciate
it.

MR. MAIN.  You may be | ooking at it.

MR. BURNS: You know, so | think that is part of
an effective program and there's nothing that we can wite,
| don't think, that can tell every operator where all their
alligators are, basically, and they need to do that
t henmsel ves, but -- and they need to make sure that the
m ners know that, and that's part of an effective plan, in
nmy Vview.

MR MAIN. | would agree with that, but | would
say, though, with respect to the structure of training, if
you don't sort of force sonme quality tine out, a |lot of
times you're not going to get quality time, and | think
that's a real concern.

MR. BURNS: Yes. That issue, what you're talking
about there, | believe is the problemof -- we've all had
this -- where you call a neeting and it takes 5 or 10
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mnutes to start the neeting, because people are mlling
around doi ng what they need to do, saying hello to whoever
it is that they haven't seen for awhile.

And if soneone is having a 15-mnute training

session and they started at 9:00 and ended at 9:15 and

people are mlling around till 9:10, then how effective was
that training? And | would agree with you there. | nean,
it's --

MR MAIN: Yes -- it needs to be effective
training, yes. Al |I'msaying, if you don't have any tine

limts to begin, you don't even have that opportunity to
have the people mlling around, you know. And | just see
the opportunity for a lot of these training prograns to be
i npl enented along the -- on-the-job kind of training things
that, you know, paper purposes, that's what they are
accounted for when there's no structured tine.

It should be nore than 30 m nutes. There's
absol utely no question about that, but even the 30-m nute
rul e, when you've got that structured tine go out the
wi ndow, | think you risk letting any quality tinme all go
out .

MR. BURNS: Ckay. And | do understand what you're
sayi ng about, you know, the individual -- where there's hard
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to docunent who got training, because it was, you know,
maybe the guy was riding in the pick-up truck with a
supervisor for 10 m nutes, and sonehow they plan to count
that as part of their training.

| mean, again, | wouldn't see that to be effective
training, personally. | nmean, that's not what we envisioned
here, and I don't think, you know, there does have to be
sone structure to the program

MR MAIN. If you look at the fact that there has
been various, under Part 48, various crimnal actions and
ot her violations issued against this that has certified that
there were mners who had absolutely no training at all.

MR. BURNS: Right.

MR MAIN. They didn't, like, try to do -- that
has been a problemthat | think we have to recognize. And
if you set the rules so liberal that you invite that, |
think you're going to get it.

MR. BURNS: And the only other thing was the whole
thing with plans. | nmean, | kind of | ook at these as being
one in the sane as mne maps. | nean, |'ve seen sone of
these coal mnes that if it exploded, then the m ne map
| ooks very nice. But, you know, underground | ooks nothing
i ke what the map | ooks Iike.
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And, again, you know a formalized plan is not a
silver bullet, as you just explained. That doesn't
necessarily nmean that the training's going to be effective.
|'"'msure that plan, the issue you di scussed where they put
in "Braveheart,"” I'msure their plan didn't call for that.

MR. MAIN. Kevin, if | could say sonething. W --

MR. BURNS: You know, |I'msaying that's not a
silver bullet.

M5. ALEJANDRO.  Cbviously, | nean, whatever the
requi renents may be in the rule, if we're not enforcing
them they are not going to be worth anything.

MR. MAIN. That's correct.

MR BURNS: | think that it all cones down, you
know, 43 (a) is a big part of it that it has to be
effective. And one way to find -- the best way for ne to
find that out is to talk to the m ners.

MR. MAIN. But under this proposal, you ain't got
much to work with under 43 (a), Kevin, I'msorry to say.

MR. BURNS: Ckay. |I'mgoing to |look at that.
appreci ate that.

MR MAIN. But | did want to make it clear in
terms of the legal issues that's raised here, that they are
very inportant and very -- (inaudible.) And there has been

Heritage Reporting Corporation
(202) 628-4888



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

87
this finding, based on what we saw thus far, that it doesn't
-- It does not neet the test that MSHA has |aid out here
that this will not dimnish protections to the mners. W
believe it does.

And we believe it does in different ways, and we
would clearly like to have MSHA' s position as to how t hey

define that it doesn't, because we haven't figured out where

that fits --

M5. ALEJANDRO  Ckay.

MR MAIN. -- at this stage.

M5. ALEJANDRO  Robert?

MR, ALDRICH: No questions.

M5. ALEJANDRO  Ros?

M5. FONTAI NE: No questions.

M5. ALEJANDRO  Thank you very nuch, M. Main.

MR. MAIN. Thank you. W appreciate it. Thank
you.

M5. ALEJANDRO Al right. Wy don't we take a
10-m nute break, get back at 5 till 10.

(Whereupon, a 10-m nute recess was taken.)

MS5. ALEJANDRO Are you ready? kay; good. The
next speaker on the list is Elsa Roman fromthe University
of Texas at Austin.
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M5. ROVAN. Yes. M nane is Elsa Roman, E-L-S-A
ROMAN I|I'mwith the States Gants Programin Texas.
The comments |'mgoing to nmake today and the suggestions |'m
going to make today are based on two foundations, one of
t hem bei ng the experience and observation that we have had
in the mning industry for the |ast 14 years being part of
the States Grant Program

And the other one is based on our perception of
the reason for why this entire process is taking place. OQur
perception is that this process is taking place because of
what has taken place in the industry over the |ast few
years, which is an increased nunber of fatalities,
accidents, and injuries. And based on that perception and
our experience and what we read in the proposal, we see a
huge gap in those two things.

And ny coments will be just -- will go down the
I ine based on what you asked for comments on. The first one
dealing with the definition of a mner, we do suggest that
the definition include persons whose exposure is frequent
and regular, as in Part 48.

This is, again, based on the experience that we
have had where people do not have to be involved in the
integral part of the operation to be exposed to the hazards.
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And we do believe these people should go through new m ner
training as the people who fall under the definition of
mner. W do see a difference, however, in people such as
Coke vendors, drivers just comng in to pick up | oads.

We do see a difference there where they woul d need
only hazards training, but people who are on the mne site
on a frequent and regul ar basis, our experience shows that
they are exposed to the hazards just as the mner is, and
therefore, need the sanme anopunt of training.

The second point on the plan approval process, we
do not necessarily believe that the plan approval process
has to be like Part 48. Wat we would like to see nore,

t hough, is enphasis on the evaluation of the training plan.

We do strongly suggest the inspectors reviewthe
plan as they conme onto the operation, and we would like to
have that -- we would suggest that an inspector reviewthe
plan the first time he or she is doing the inspection after
the proposal actually takes effect. W also suggest the
i nspector be given authority to disapprove plans if during
his or her inspection he perceives the plan not to neet the
requi renents as stated in the proposal.

We al so suggest that plans be inspected on an
annual basis. |In keeping with the proposal under the part,
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the annual refresher training requirenent, it is suggested
that operators provide training wwth regards to the changes
t hat have taken place on the mne site. |If changes have
taken place on the mne site, and mners are being trained
on those changes, then those changes have to be reflected in
the training plan.

And the inspector should -- we believe the
i nspector should evaluate those training plans, wth respect
to the changes that have taken place. Currently, we
perceive there to be a problemunder Part 48 within the
trai ning plan eval uation process.

We -- our experience is that once the training
pl an's approved, it is put in a file and it doesn't conme out
ever to see the sun again. Wen people call us to do
training for them we ask them specifically what the
training plan states, and they have to | ook for it; they
have to dig for it so that tells us that these -- this is
just a, you know, paperwork process. W really do enphasize
the evaluation part of it to be nore stringent wwthin the
Part 46 Rul e.

On the training plan, also, we suggest that the
operator does have contractors on his or her site, and we
feel strongly about this. W would Iike to see the operator
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-- we would like to see verbiage in the Part 46 final Rule
i ndicating that the operator should request to see and
review the training plan fromthat contractor and that the
operator eval uate, one way or another, whether that plan has
been put into effect, whether the people wthin the
contractor's enploy have actually received the training the
contractor is stating they have had.

Currently, we see a huge gap in contractor
providing training to their enployees versus operators
providing training to the enployees. Qur experience is that
contractors, in general -- not all, but in general -- are
just not doing the training as required. Let's see.

The third one dealing with newm ner training, |
believe, we truly would Iike to see the sane verbi age of
Part 46 as in Part 48. However, if that does not take
pl ace, we would |li ke to have the verbi age place even
stronger enphasis in the section where it says the enpl oyee
must be under cl ose supervision of his or her immediate
supervi sor

That person on the job, if they truly are a new
enpl oyee, they've not ever been exposed to the mning
i ndustry before has a trenendous anount of exposure to risk
and danger. |If they are not going to get as nuch training
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as they would under Part 48, then we would |like to see
sonething el se take its pl ace.

And what we would |like to see take place is that
the individual be under observation so that they do not get
thenmselves into a situation that could lead to a negative
effect. W would like to suggest that mners' rights and
first-aid also be included under the instruction -- under
the subjects that are required before the individual begins
wor k.

And also, if the newmner is a contractor, we
woul d i ke to suggest that Part 46 require that contractor
provide all 24 hours' worth of training before that person
gets on the site. And this, again, is based on our
experience where many tinmes the contractor is not on the
site 60 days. They m ght be on the site 30 days, 45 days
and | eave.

And because, currently under Part 48, they do not
have to conply with all of the training until the 60-day
period, many enpl oyees are not getting all of the training
t hey shoul d have. Under task training, we suggest it be
nodel ed after Part 48. There is verbiage under Part 48,
with regards to getting trained in the health and safety
aspects of the job. W would like to see that sane verbi age
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under Part 46.

The next point dealing with the instructors, the
conpetent instructors, this is a point that we feel quite
strongly about. W suggest instructors be required to
attend a formal programof instruction to prepare themto
instruct adults. Currently, the proposal states that the
i ndi vidual needs to have the ability, the know edge, the
experience to provide training under selected topics or
under certain subjects.

We, in Texas, have an instructor's training course
and for the last 14 years, a good 90 percent of the people
com ng through that course have trenendous know edge,
ability, and experience on the subject matter. \Were they
fail is in the ability to provide training, their skills in
the training area. And, unfortunately, because those
i ndi viduals are not strong in the training skills, their
knowl edge, their ability, their experience is not passed on
to be used by others. So, we truly would like to see sone
type of program fornmal program that says people need to be
prepared to instruct, not necessarily people who have the
know edge on the subject matter, but people who can instruct
quality instruction. |If the final rule stays as is, wth
regards to the conpetent person, then we would |like to see
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the final rule provide sone guidance to the operator on how
t hey shoul d determ ne whether that person is conpetent or
not .

VWhat we are concerned with is that the operator
appoi nt Susi e because Johnny is not here today. W're
concerned that the operator just pick soneone who is
avai l abl e that day without regard to how abl e the individual
is to provide training.

W would like a definition of a conpetent person
to address the ability to train adults, their abilities in
communi cation skills, their ability in witing skills,
because if someone is going to be doing training, they have
to do things like putting together material. They have to
put together a training outline.

They have to put together training objectives.
They have to evaluate, as is currently outlined in the
proposal, whether the training was effective or not, so
there are certain skills that individual has to have in
order to be considered conpetent, at least as it's descri bed
currently in the proposal.

We woul d also |like to see addressed what
requi renents the operator has in preparing an individual to
function in this conpetent capacity should the individual
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just select or choose soneone or should that operator be
required to provide sone type of preparation for this
i ndi vidual to be regarded as conpetent.

W would also like to see sone gui dance in the
ver bi age on how the conpetent person should eval uate the
ef fectiveness of the training should that person be required
to develop a formthat he or she gives to the students after
the class is over. WII|l MHA put together a formto be used
after each training session takes place?

WI1l there be tests given after each class to be
reviewed by the inspector whenever he or she is on the site
to do the inspection? And also, what should be done with
t hese eval uations? Should they be just put in a file
drawer? Should they be used to eval uate whether that person
mai ntains his or her conpetent status?

And what if those eval uati ons show or comruni cate
that the students do not perceive this individual to be
conpetent, then what options are available to the operator
to be within the verbiage of the final rule?

If this section is left as is, sonme of those
suggestions we have that you, the training specialist or the
i nspector, evaluate this conpetent person selected, the
eval uati on be nmade through interviews, the questions
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regarding the training plans, how that individual provides
training, what the results of the training have been

W would like to see the specialist or inspector
review the evaluations of the training provided. W would
like to see the inspector or training specialist interview
the students who have received the training. W would Iike
to see MSHA provide this individual with nateri al

The acadeny does have a manual on instructor
training, soif we are going to leave it as is, conpetent
person, then we nust provide the support so that individual
is a conpetent person. W would al so suggest that if after
an interview the representative from MSHA believes this
i ndi vidual is not conpetent, that this individual have the
authority to revoke the conpetent status.

And on this issue, last but certainly not |east,
we woul d also like to see conpetent be defined as sonmeone
who can provide instruction in that individual's, in the
trai nee's | anguage.

Every year that |'ve been involved with the States
Grants Program | find that there are nore individuals
within this country who need communication in other than
English, so if | amgoing to select a conpetent person, then
t hat conpetent person must be able to provide information in
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a way that the individual receiving it is going to
under st and.

Wthin the proposal, there's a question as to
whet her the final rule should give option to the operator to
conply with 48 in lieu of Part 46, and we would |like to see
that option be provided. There are many clients that we
currently have who will fall under Part 46, but are
currently in conpliance wwth Part 48, and if they had that
option, they probably would elect to stay with Part 48.

As far as any refresher is concerned, we suggest
Part 46 make annual refresher just |like Part 48. Part 48
has a really good list of topics and subjects. |If Part 48
is not adopted, then we suggest the topics suggested under
Part 46 be made required and not just suggested, other than
t he changes that have taken place over the year.

There's a list of topics suggested, and we'd |ike
to see those made required. Wthin the cost analysis in the
proposal, one of the costs that we perceive exists but is
not addressed is the actual cost of the operator having
people at the training, instead of out there in the
pr oducti on.

That is the cost, other than just the neals and
| odgi ng and transportation and the training fee, if there is
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a training fee. There's also a cost associated wth having
your enpl oyees sitting there in a roomgetting instruction,
as opposed to being out in the field produci ng whatever it
is they are producing. Those were the comments and
suggestions | bring fromthe States Grants Programin Texas.

M5. ALEJANDRO. Thank you very nuch, M. Roman.
|'ve got a couple of questions and others may, as well. |
guess |I'mlooking for clarification. You suggested that the
final rule include sone provision for the plan to be
eval uated or reviewed on an annual basis. Now, is that a
review by the operator, by MSHA, by both? | guess |I'mjust
| ooking for a little bit of detail, as far as how you see
that working, how the final rule m ght address that.

M5. ROVAN. Well, we would actually like to see an
MSHA representative. O course, the evaluation has to be
made by the operator throughout the year, because if there
are changes t hroughout the year, that operator nust reflect
t hose changes on the training plan.

On an annual basis, however, we would like to see
an MSHA representative, either the inspector or the training
specialist actually review the plan and based on the annual
refresher requirenents, which state that you train people on
t he changes that have taken place throughout the year at
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your operation, we would like to see that inspector or
training specialist review, so that the plan does refl ect
t he changes whi ch have taken pl ace.

M5. ALEJANDRO Ckay. And also, | wasn't sure
exactly what your point was, as far as you indicated that
you believed that contractors should receive the full 24
hours of training before they begin work at a mne site. |Is
t hat what your point was?

M5. ROVMAN.  Yes.

M5. ALEJANDRO And | guess | didn't understand
what the rationale was for it.

M5. ROVAN. Well the rationale is, currently, what
we' ve experienced is there are contractors on a nne site
who are not there for 60 days. They m ght be there for 30
days. They m ght be there for 45 days. They m ght be there
for 58 days and will provide the eight hours, or sonetines
not even that, and just that eight hours because they have
60 days to do the rest. But if I"mnot on the mne site for
60 days, then they perceive that to be as a |oop to get away
frombeing -- fromproviding the rest of the training.

M5. ALEJANDRO  So, | guess your point is because
the proposal requires that the mner training be conpleted
within 60 days, that since many contractor enployees don't
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spend 60 days on a mne site, they are going to keep --

M5. ROVAN. That's right.

M5. ALEJANDRC  You know, | don't think that
that's the way we intended that worKking.

M5. ROVAN. No and you don't.

M5. ALEJANDRO  No.

M5. ROVMAN:  And you do not intend it that way, but
our experience is that's the way it's being done by --

M5. ALEJANDRO  Ckay.

M5. ROMAN. -- some contractors currently.

M5. ALEJANDRO. Ckay. They think that the -- it's
60 days at each particular mne site, and if you don't,
you're not there for 60 days, then the new m ner training
requi renent never fully kicks in.

MS. ROMAN:. Right.

M5. ALEJANDRO. Ckay. And then ny final question
is, you didn't address conpliance deadlines or effective
date. Do you have thenf? | don't want to put you on the
spot .

M5. ROVAN:  No.

M5. ALEJANDRO |If you don't have a position on
it, then I was just wondering whether you had any feeling
for how nuch tinme the mning community woul d need to cone
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into conpliance with --

M5. ROVAN. Actually, we agree with what you --
part of the proposal states a phased-in process. W believe
a year would be sufficient tinme for people to cone into
conpliance with the final rule. However, we would like to
see a phased-in process where the first six nonths, within
the first six nonths, operators have to have their training
pl an conpl et ed.

MS. ALEJANDRO  Ckay.

M5. ROVAN. And then the next -- yes.

M5. ALEJANDRO. Al right. So, the training plan
requi rement would kick in in six nonths, and then all of the
training --

M5. ROMAN:  Ri ght.

M5. ALEJANDRO. -- | nean, the other training
requi renents, the training would be provided in, you know,
what ever fashion -- | nmean, whatever training would then go
into effect wwthin a year after? Ckay.

ROVAN:  Yes.
ALEJANDRO That's all | have. Robert?
ALDRI CH:  No questions.

ALEJANDRO  Rod?

25 3 5 B

BRELAND: Yes, | have a couple, Elsa. The
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definition of mner, you tal k about including frequent and
regular. Are you satisfied wth the present guidelines in
t he policy manual and --

M5. ROVAN:  Yes.

MR. BRELAND: -- and frequent -- okay. Wen you
tal ked about the evaluation of plan and the inspector's
authority to disapprove, and so forth, did you have sone
ideas in mnd of what would trigger a di sapproval or what
action would it take? Are you saying that they had to
di sapprove of a plan, you would recommend that that
triggered like a Gorder or a shut-down of an operation till
traini ng was changed or --

M5. ROVAN. Oh, well, the disapproval would be
based on whatever the final requirenments are for that
trai ning plan, and what we perceive or what we visualize is
the operator being cited for not having a plan that neets
the requirenents, not nerely shutting down the operation,
but taking a | ook at what does that operator need to do to
cone into conpliance and if it is substantial, then of
course that inspector should take whatever actions are
necessary.

But if | understand your question, no, we don't
believe that the operator necessarily needs to be shut down
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or that a withdrawal order needs to be issued, but that
operator does need to be cited to communicate this plan is
inportant; you need to have it as the rule says you should
have it.

MR. BRELAND: But presently, you know, of course
if MSHA finds an untrained mner, that's the direction to go
is towthdraw that mner till they are trained.

M5. ROVAN. Right.

MR. BRELAND: And if the plan wasn't sufficient,
then I think you'd run into sone of those sanme probl ens.

And then, | also want to nmake sure | understood on the
contractors issue, you were tal king about one that Kathy
brought up, the 24 hours before. But your suggestion was
that the |anguage of the rule would require the m ne
operator to have sone sort of docunentation or just sone
sort of requirenent that they reviewed the contractor's
training program if you will, and plan as well, sone
records of their people or how nuch invol venent are you
tal ki ng about there?

M5. ROVAN. Well, we would like to see nore
i nvol venent. W would like to see the operator take greater
participation in making sure that the people com ng on that
site are prepared to prevent injuries, accidents. And we
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woul d Ii ke to see that operator actually ask for training
pl ans fromthe contractor.

W would like to see the operator include in his
or her contract with the contractor that requirenent. W
would like to see the operator docunent that he or she did
receive a copy of the training plan fromthe contractor,
that he or she did reviewit, that he or she did evaluate as
to whether those enpl oyees had been trained as stated in the
contract -- | nean, in the training plan.

MR. BRELAND: Ckay. And then, your description
you were tal king about under cl ose supervision, naybe
changi ng that under observation you're saying if the
training was not done prior to comrencenent of work, until
such time that the 24 hours in its entirety and whatever
task training mght be required would be done, they would be
under sonebody's direct observation --

M5. ROVAN. Exactly, yes.

MR. BRELAND: -- that's got the experience or
skills. D d you have a definition drafted yourself for
that? O is that --

M5. ROVAN:  No.

MR. BRELAND: -- you're just tal king about that,
in general ?
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M5. ROVAN:  Uh- huh.

MR. BRELAND: Ckay.

M5. ROVAN. And we recognize -- | nean, there's
one of the primary roles we perceive that supervisor to have
is the safety and health of his or her enpl oyees of the
peopl e he or she supervises. But we also recognize the
supervi sor may not necessarily need to be the individual
supervi sing or observing the enployee until they receive al
of the training. W just would |like to see nore enphasis
pl aced on nmaki ng sure that enployee is taken care of, is
observed t hroughout that process.

MR. BRELAND: So, in your view, that could be a
co-wor ker who's been given training --

M5. ROVAN. Right.

MR. BRELAND: -- thenselves maybe as to what to
watch for and ensure that --

M5. ROVAN:  Yes.

MR. BRELAND: -- their -- okay. And then, also,
you tal ked about the evaluation factors that they woul d use,
like interviews or |ist of questions. Does your program
have that? You have a self-evaluation, | assune.

M5. ROVAN:  Yes.

MR. BRELAND: |Is it nostly a questionnaire either
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after training?

M5. ROVAN. Exactly.

MR. BRELAND: And do you share that with the
m ners you' ve trained afterwards? | nean, you give the
f eedback to --

M5. ROVAN. We give the feedback to the operator
Many times, there are conmments made during the training, we
percei ve, the operator needs to know. They may not
necessarily go on the evaluation report but, yes, they need
to be provided these comments. So, we provide feedback both
t hrough just cl ose-out sessions and through the eval uation
formthat we provide the students.

MR. BRELAND: Is that evaluation formspecific to
each of the subjects you teach?

M5. ROVAN:  No.

MR. BRELAND: It's nore of a general -- so you use
the sane type of evaluation formfor each --

M5. ROVAN:  Yes.

MR. BRELAND: -- course? kay. And the other
thing, on the mners being taught in the | anguage that they
understand, | know that you've had sone experiences in
Texas. But do you have any feel for the nunber of mners or
t he nunber of mning operations that m ght be receiving
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training in a |l anguage that they didn't understand,
possi bly, or materials they don't understand?

M5. ROVAN:  Well | know in Texas, | think for the
| ast 10 years |'ve been involved in training, | would have
to say a good 35 to 40 percent of the mning industry in
Texas requires training in other than English.

| perceived questions and comments from Fl ori da,
from New Mexico, from Ckl ahoma, from California, from
M chi gan, New York, from New Jersey, all of the other States
Grants Prograns in those areas, we've received calls from--
requesting that we provide themwth training in other than
Engl i sh, because they have substantial segnents of the

i ndustry who need training in a different |anguage.

MR. BRELAND: Ckay. That's all | have. Thank
you.

MR. BURNS: You nentioned about the eval uation of
the training programon an annual basis; | would gather that

that's sonmething you'd recommend for all training, including
Part 48 --

M5. ROVMAN.  Yes.

MR. BURNS: -- as you've indicated that there is a
probl em t here al ready.

M5. ROVAN. Yes. W view that as a huge gap under
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Part 48, currently.

MR. BURNS: Ckay. Let's see what else was in

here. The issue of other |anguages, | guess mainly it's
Spani sh but I'msure there are other |anguages, also. |Is
the -- is there another issue involved in that area? 1Is
there a problemw th illiteracy in that sector, too, | nean
pretty much mrror the illiteracy rate for English-speaking

people in the country?

M5. ROVAN.  CQur --

MR. BURNS: Does it change the dynam cs of how you
do training?

M5. ROVAN. Right; exactly. Wthin Texas, we try
to maintain our material, at highest, at about a 7th- or
8t h-grade | evel.

MR. BURNS: Ckay.

M5. ROVAN. In the market or in the segnment of the
i ndustry where Spanish is the primary | anguage, we try to
not go above the 6th-grade | evel, because the rate of
illiteracy wwthin that segnent of the population is nuch
hi gher than in the English-speaking segnent.

MR. BURNS: Now | was just curious, | nean,
because that woul d change the whol e dynam ¢ of how you
train.
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M5. ROVMAN: Yes. And, see, that's why we bring it
up, because it truly changes the conpetency issue. It truly
makes you have to address what is conpetent and how do we
get across to people the information they need, because they
are nmaki ng deci sions every single day on how they do what
they do. So, the nore information they have as to how t hey
make those decisions, the better chance we have of keeping
t hose people from maki ng the wong deci si ons.

MR. BURNS: Okay. And then, would you be able to
submt sonme of your evaluation forns, as far as --

M5. ROMAN:. Sure; definitely.

MR BURNS: -- if there are other tests or things
you' ve seen --

M5. ROVAN.  Ckay.

MR. BURNS: -- even if they are not things that
you used to evaluate the effectiveness of the training?

M5. ROMAN. Certainly.

MR, BURNS: That's all | have. | appreciate your
comment s.

M5. ALEJANDRO  Robert?

MR. STONE: Yes, just a couple of questions. You
mentioned including in the cost, as | understand it, the
costs of the mner's tine, basically, while in the
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cl assroom as opposed to being in the mne in production.
believe that we have included those costs.

In fact, they are probably the dom nant costs of
the rule. W have a cost-per-mne of the various --
cost-per-mne for the various provisions, and | believe
those costs basically reflect that tinme. Another question,
you didn't raise this issue today, but |I think as |I recall,
you had provided sonme comments in Dallas --

M5. ROVAN.  Uh- huh?

MR. STONE: -- regarding the conpliance rates, in
terms of being in conpliance with the Part 48. And | don't
want to put you on the spot, but | don't know if you had a
sense to -- a chance to review our estimtes of conpliance
rates for various sized mnes. | don't know if you thought

if those were approximately correct.

M5. ROMAN: Yes. | took a |look at those
percentages. And actually, | would say that they are quite
conservative. | would probably add another 20 percent to

each of those categories.

M5. ALEJANDRO. Now is that -- protects us? |
mean, is that -- are you famliar with other --

M5. ROVAN:  Yes.

MS. ALEJANDRQ -- okay.
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M5. ROVAN. No, this protects us.

M5. ALEJANDRO  Ckay.

MR, STONE: Ckay. That's all ny questions. Thank
you.

M5. ALEJANDRO. Rosl yn?

MS. FONTAI NE:  No.

M5. ALEJANDRO. Thank you very nuch, M. Roman.

M5. ROMAN.  Thank you.

MR. STONE: Thank you.

M5. ALEJANDRO The next speaker is Jim Sharpe

fromthe National Stone Association

MR, SHARPE: Good norning. M nane is Jim Sharpe,
J-1-M S-HARP-E director of Safety and Health Services
for the National Stone Association here in Washington, D.C,
NSA is a trade association that represents nore than 680
menbers in this country and abroad and approxi mately 75,000
wor ki ng men and wonen and aggregate industry.

NSA nmenbers account for approxi mately 90 percent
of the crushed stone and 70 percent of the sand and gravel
produced in the nation. NSA is a founding nenber of the
18-nmenber Coalition for Effective Mner Training, CEMI, and
fully supports its effort to assist MSHA to devel op rul es
that will bring about effective training for mners and the
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seven industry sectors currently exenpt from MSHA
enforcement of Part 48 training.

Hunter Prillaman of the National Linme Association,
anot her CEMI nenber, is here today and has al ready spoken on
behal f of the coalition. Wile nmuch of this proceeding wll
no doubt focus on sonme -- has no doubt or has, in fact,
focused on specific provisions of MSHA's proposed Part 46
Rul e issued April 14th, | would like to take a broader view
in ny opening remarks.

Whet her you are aware of it or not, mning regulatory
history is being made by nenbers of the MSHA panel here
t oday, other MSHA personnel, and the dedicated nen and wonen
fromindustry and from-- (inaudible) -- who have been
involved in this effort to craft a truly effective training
rule for exenpt industry m ners.

VWil e ny experience with MSHA rul e-making is
[imted, |'ve spoken to others whose nenories reach back
decades and to a person they assert they have no
recollection of a rule-making quite like this one. This
rul e-maki ng is unprecedented for a couple of reasons.

First, it has devel oped with unusual speed, and | think M.
Mai n made reference to that earlier. That's a good thing.
| recall a neeting on this matter between NSA
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| eadership with David McIntyre (phonetic) a year ago | ast
February in San Antonio with a concept of negoti ated
rul e-maki ng was aired and, in particular, seened | ess than
ent husi astic. The process just took too |ong, he said.

VWll, here we are today, a nere 15 nonths | ater
standing on the very threshold of a day for training anong
aggregat es, anong exenpt industry enployees. Wo anong us
woul d have predicted, then, how far along we would be today?

Part 46 rule-making will also go down in the
hi story books because of the unusual degree of collaboration
that occurred to nake it happen and the exceptional spirit
of cooperation that has perneated the process, not that
there wasn't sone off-going in the early period.

| refer to popul ar press coverage of this issue
| ast June and July that m srepresented the subject so badly
that it nearly derail ed whol esone efforts at working towards
a solution of a controversy that has been with us for two
decades now. But with the substantial help of Congress, NSA
and MSHA put aside their differences and began to work
t oget her for a common good.

To industry's credit, it would not |et NSA stand
al one. Last August, other exenpt industry segnents cane
t oget her as one and took the first painful steps to get the
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j ob done. Fromthat nobdest begi nning other industry groups,
sensi ng sonet hing very good for the worker was underway,
enthusiastically joined the coalition effectively doubling
its size al nost overnight.

The coalition, charged by Congress was producing a
training proposal by February the 1st, worked feverishly
t hroughout the fall of 1998, but unfortunately -- but
fortunately, did not have to start fromground zero since an
NSA draft was al ready extant.

Al'l along, the coalition intended to involve
| abor, but was understandably hesitant because never before
had it consulted with organi zed | abor as equals and in an
official way on the proposal that eventually woul d be used
as a substantial basis for a rule to be enforced against the
very industry which was witing it. But everyone knew t hat
inviting | abor was the right thing to do, and so it was
done. Six humans were invited and four came, and coalition
menbers fearing the worst, based largely on a fear of the
unknown, were inpressed at how know edgeabl e, sincere, and
cooperative the | abor representatives were.

They represented their constituency with pride and
grace and brought a perspective to the talks that sinply was
not there before. The training proposal, the process, and
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the ultimte goal of inproving the working environnent of
the mner were greatly enhanced by their presence and by

their contributions.

For its part, MSHA has done itself proud, too. It
has al ways been willing to neet with industry on Part 46, to
share its position forthrightly, and to extend the kind hand
of assistance. It promsed to |listen to the needs of
operators, particularly small ones, and it did. It prom sed
to issue a proposed rule in the spring, and it did.

The Agency continues to reach out to smal
producers for their views in these hearings in the recently
i naugurated Safety Initiative and by inviting and, indeed,
encouragi ng remarks to the docket before the June 16th
close. | strongly suspect those of you on this panel today
had a lot to do with all of this, and I"'mhere to tell you
today that NSA is deeply grateful to each of you for what
you' ve done for the working m ner.

| am confident and extraordinarily optimstic that
the final outcone of our collective efforts will be a
training rule that provides the framework for delivery of
effective training to mners and that our nmutual reward wll
be a dimnution to some unknown extent in the nunber of
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accidents and injuries this work force is experiencing. You
shoul d be understandably proud of what you have acconpli shed
so far.

" mequally hopeful that the nmomentumfromthis
si ngul ar experience wll carry forward in the weeks and
nmont hs ahead as industry, |abor, and governnent grapple with
ot her vexing safety and health issues -- the occupational
noi se exposure, hazard conmuni cation, surface haul age,

di esel particul ate exposure -- air contam nants, crystal
and silicon.

Part 46 wll becone the synbol of the
extraordi nary good we can do for the m ner when we work
together. It is truly a nodel for the future and represents
government reinvention in the very best of senses.
inplore you to help us make the Part 46 nodel the mechani sm
for interaction as we nove through the tough issues that lie
ahead.

Let me add just one nore thought. Qur efforts
have not taken place in a vacuum Congress has taken a keen
interest in the process, and it's delighted with what it
sees, so nmuch so that congressional staffers informus that
they are telling other parties that bring grievances about
regul atory agencies to their attention, about our Part 46
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experience, how they want others to follow our |ead.
And at yesterday's hearing before the Senate
Subconm ttee on Enpl oynent, Safety, and Training, where the
t heme was cooperation, Senator M ke Enzi of Wom ng singled
out the Part 46 rul emaki ng, quote: "A true rul emaking
success story," end of quote, was how he characterized it.
The satisfaction that cones with know ng we have
been a part of this collective effort is unfathomable, and
we tell you this so you can share in the pleasure of it.
Part 48 was created 20 years ago in a buoyant cal dron of
annoyance and frustration with an industry suffering a
persistent problemw th serious injuries and fatalities.
Fortunately, due to the
Hercul ean efforts of dedicated professionals and | abor,
i ndustry and governnent this environnment no | onger exists
today. Fatalities in all of mning | ast year were at their
| onest | evel since 1869 when records were first kept.
It seens fitting, therefore, that a prescriptive,
adm ni stratively burdensone regul ation that actually
boul ders on the road to effective training be swept aside in
favor of a rule that takes into account the unique
ci rcunst ances of the industry and allows the operator to
adapt his or her training nethods and procedures to those
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uni que circunstances.

Further, Section 115 of the M ne Act on which Part
48 regul ations are based does not prescribe a rigid approach
to training. MSHA' s proposed rule is largely appropriate
for the industry and retains the spirit of Section 115. W
| ook for the final rule to do the sane.

We confess, though, to feeling sone apprehension.
In the preanble to the propose rule, MSHA has thrown the
spotlight on nearly every provision of its proposal asking
| eaders to truly offer coments. Wiile we |oudly applaud
t his open-door policy, we cannot help but feel alittle
unease at where it mght take the Agency in the final rule.

| f sharp discrepancies between the two rules in
key provisions occur, we will feel banboozl ed because we
wi |l not have had the opportunity to comment on provisions
t hat have not heretof ore undergone the rigor of reasoned
comment. We appreciate that the Agency is sensitive to this
i ssue and, therefore, trust the final rule will contain no
surpri ses.

We further recognize that the short tinme frane in
which this rule was hatched precluded issuance of an
advanced notice of proposed rul e-nmaking, an early step in
t he rul e-maki ng process fornmally dedicated to information
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collection. You have heard coments on both sides of the
guestion of certified instructors throughout this
rul e- maki ng peri od.

Some who want them such as States G ants
personnel, feel they have a personal stake in the issue,
because many of themsee it as an issue of |ivelihood. But
rather than take food fromthe nouths of States Gants
personnel, we think instead it will be a feast for them
They will have nore work than they can reasonably handl e.

O even though producers will have the green |ight
to do their own training many, particularly small ones, wll
choose not to do so, at least as far as the mning refresher
training is concerned. It was nore convenient for themto
contract out training under Part 48, and the sanme wll
remai n true under Part 46

Further, as you heard in hearings in Decenber and
January, sonme operators are not doing any training at all.
This newrule will put an end to that practice, increasing
the pressure for training providers. A related issue has to
do with funding the States Gants Program

Section 503 of the Mne Act has entitled
assistance to states and stipulates that $10 million a year
be appropriated to states with approved prograns in | arge
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part to inprove mner health and safety. In terns of MSHA' s
budget, this is not a substantial amount of nobney. NSA has
repeatedly advocated this fundi ng be approved, and now CEMI
is taking up the issue.

Wth the new training rule com ng, perhaps we wll
see it happen in FY 2000. W honestly hope so. W would
al so comment on the concern that the operator's in-house
trainers, while Iong on know how, may be short on teaching
ability. W heard the previous speaker nmention that very
t hi ng.

As a former professional educator nyself, | would
be anong the last to take issue with a need for a trainer
who knows how to instruct. Certificationis, in part,
designed to assure that trainers can teach, but it's no
guarantee and never will be and there is professional
certification by state education agencies. |'mnot inplying
that | ever was a bad instructor, by the way.

Time and again, |'ve heard about the
i neffectiveness of sonme certified instructors. You m ght
say that only points to deficiencies in the certification
process that, once corrected, would inprove instructor
conpetency, and that may be. But | assert that the nature
of the aggregates industry with thousands of snall
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operations irrevocably w dely disbursed nmany in rule areas
makes the requirenent for certified instructors inpractical.
So it isin this inperfect world.

So in this inperfect world, it may come down to a
choi ce between a trainer who knows his or her stuff but
can't communicate it well, versus a certified trainer with
insufficient experience. If it were me, though, I'd choose
t he person who knows his or her stuff and trust nost workers
handed the safety information raw and unpolished wll be
able to sort it out for thensel ves.

This is preferable, in ny view, to an instructor
who can hol d an audi ence spel |l bound, perhaps with a novi e,
as M. Main pointed out in his exanple, but wwth materi al
devoi d of substance. Let nme make one final point on this
i ssue. You have a -- (inaudible) -- docket froma
representative of managenent fromthe sand and grave
operation in Texas.

Here's what he had to say about certified
instructors, quote, "Certification of trainers is a problem
for us, and it will be for other small conpanies. Qur plant
manager does a | ot of good safety tal ks, but is not
certified. |If all of our training nust be done by or under
the direct supervision of a certified trainer, we have | ost
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the race before we | eave the gate. W cannot call in an
outside consultant who is a certified trainer each tinme we
hire a new enpl oyee."

And then, parenthetically, he adds, "The |ast tine
| brought in such a person to the plant for one day, it
costs just under $2000." W thout taking nmuch nore of your
tinme, let me make several other points, and now we are
getting into the specifics a bit here. NSA believes that
workers are entitled to see the training plan and work with
managenent to change it if the workers see sonething here
she doesn't |ike.

We al so do not object to posting the plan, but we
think no purpose is served by sending to Educational Field
Services for review MSHA s inspectors have a tw ce-a-year
opportunity to review the plan, and m ners can conplain to
the district manager if they have a problemwth it.

These built-in checks and bal ances shoul d be
sufficient. And the final rule should allow an operator to
voluntarily send it to EFS for approval if he or she so
chooses for whatever reason. NSA believes it is unnecessary
to require the refresher training for newy hired
experienced mners be conpleted within 90 days.

Qperators should be permtted to conduct annual
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refresher training for newly hired mners when providing it
to other enployees. The turnover in the stone, sand, and
gravel industry is high, and nost operators do not have the
resources to provide 8-hour annual refresher training within
90 days after hiring each individual enployee.

This requirement will be an extrenme burden for the
aggregates industry. Neither the Mne Act nor existing Part
48 regul ations go to this extrenme. To provide an historical
perspective, the turnover issue was very much on the m nds
of senators debating the rider in the summer of 1979.

We submt that while turnover may be | ess than the
50- pl us percent per year nentioned during that debate, it
remai ns unusually high to this day. NSA concurs with MSHA' s
decision to require that four topics be covered before the
m ner begins work, as well as its recomendati on not to set
atinme franme on this instruction, with the exception of task
training which I'll talk about nore in a mnute.

Contractors should be expected to train their own
enpl oyees, and MSHA should not require that operators do it
for them NSA therefore, recommends that MSHA nake the
appropriate change regarding site-specific hazard training
in the final rule.

This, in no way, releases the operator fromthe
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requi renent to informcontractor supervisory personnel of
site-specific hazards, so the contractor can in turn pass it
on to his or her enployees. W recomend that MSHA adopt a
records-retention provision in Part 48, rather than what you
have proposed.

Part 48 requires that training certificates of
currently enployed mners be retained for at |east two years
or for 60 days of termnation of a mner's enploynent. The
proposal would require retention for at |east 12 nonths
after term nation of enploynent. W recognize you adopted
t he CEMI recomrendati on, but CEMI has since changed its
position on this issue.

NSA did not believe that MSHA' s definition -- does
not believe that MSHA s definition of close supervisionis
practical. Because the Agency defines the termas requiring
t he supervisor both to be physically near the mner in
training and to give the mner his or her undivided
attention, we believe the effect of this interpretation wll
be to force the operator to provide all required training at
one tinme, which runs contrary to other provisions of the
proposed rule, those provisions having to do with
flexibility, so forth.

We recomend the supervisor be the judge of how
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cl osely the enpl oyee needs to be supervised. The
application of supervisory resources should depend on the
supervi sor's understandi ng of the enpl oyee's know edge and
experience and of the supervisor's knowl edge of the risk
involved in the task the enployee in training is asked to
perform

MSHA' s use of the term"task training" is
confusing. Section 115 calls for instruction in the, quote,
"...health and safety aspects of the task," end of quote,
both for new mners and -- both for new miners with no
experience and for experienced mners reassigned to a new
job for which they have had no previous experience. This is
task training.

Yet, MSHA requires that both task training be
anong the first four subjects taught and devotes an entire
section, or point 46.7 to, quote, "task training," this
confuses. To clarify nonmenclature, we recommend that MSHA
drop use of the termaltogether in favor of the Mne Act's,
quote, "health and safety aspects of the task," end of the
guot e. Further, since task training
is at the core of the training the mner receives, task
training is at the core of the training the mner receives.
NSA recommends that MSHA separate it from anong the four
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topics and clearly required be taught before the m ner
begins work on a task with which he or she is unfamliar.

By doing that and by stating you envision training
in the health and safety aspects, health and safety of
assigned tasks to be central to the training given the
mner, you will accord it proper enphasis. The act is
supervi sed by a conpetent person is also task trained; that
al so needs to be made clear in the final rule. W request
that MSHA consider a grace period of a year before
enf orcenent begi ns.

Smal | operators are going to need this tinme to
prepare for the newrule. During the period, outreach
efforts to explain the rule to operators will need to occur
and training materials to neet their needs devel oped. Since
sone of these tools will be conputer-based, an extensive
devel opnmental period to bring themonline will be required.

|'d al so point out that these mners are al so

still subject to Part 48 training during this period of
time, soit's not that they don't -- aren't required to do
any training. In the event a final rule is not rel eased by

Septenber 30, 1999, and the rider is not renewed for the
next year, we seek witten assurance fromthe Agency t hat
Part 48 will not be enforced within the aggregates industry,
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either wwthin the exenpt industries.

| f a program policy, though, is the proper vehicle
for doing this, we urge MSHA to take this action. | wll
close with just one other comrent that al so confuses, and
that is that | noticed that the HAZCOM st andard when i ssued
in 1990 was issued under Part 46, and now we're talking
about Part 46 training.

It looks like we're crowding two regul ations into one
part, at least that's the untrai ned eye here comenting, and
it would seemthat that's not what you intend. If it nmeans
that HAZCOM -- if it neans that Part 46 cancels out HAZCOV
we wouldn't object. May it rest in peace. Thank you for
your tinme.

MS. ALEJANDRO  Thank you, M. Sharpe. | just
have one question nyself. As far as task training, is your
point that there's redundancy in the proposed rul e because
health and safety aspects of tasks assigned is one of the
subj ect areas that needs to be covered under m ner training
and newWy hired experienced-mner training? And then,
there's al so a separate new task training section

MR. SHARPE: That's part of my point. The other
part is that --

MS. ALEJANDRO  Ckay.
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MR. SHARPE: -- that that just confuses. You
know, if health and safety aspects -- if health and safety
aspects of the task is one of the four, if that's task
training, then you have a separate section that says task
training, it | eads sonebody to say, well, why are they
calling the sane thing by two different nanes.

M5. ALEJANDRO. Ckay. That's all | have. Robert?

MR. STONE: No questions.

MS. ALEJANDRO  Rod?

MR. BRELAND: You nentioned the turnover ratio in
the industry. Do you have sonme current nunbers?

MR. SHARPE: Kevin asked ne that six nonths ago,
and I was not really very successful in getting a turnover
rate. The best that -- | can give you a guesstimte of
about 15 to 20 percent but | --

MS. ALEJANDRO  Annual | y?

MR, SHARPE: -- wouldn't want to be quoted in the
literature extensively on that.

M5. ALEJANDRO. |Is that an annual rate?

MR. SHARPE: Annual, uh-huh, in aggregates.

MR. BRELAND: M understanding of it is that it
really varies by location in an area. In the
Bal ti nore- WAshi ngton corridor where there's a ot of job
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opportunity, it nmay be higher --

MR. SHARPE: Right.

MR. BRELAND: -- than it is in an area where
there's very little job opportunities.

MR. SHARPE: Right.

MR. BRELAND: So, it can be very high in sonme
areas and very --

MR. SHARPE: And that's why it's so difficult to
put a figure together, to put a nunber together.

MR. BRELAND: Wuld that include the seasona
operation that tends to hire the -- a lot of the places hire
the sanme individuals every year to conme, or try to at |east
-- their crusher operator or sonebody they know they are not
going to have to retrain.

MR. SHARPE: M guess is that it would not include
t he seasonal operator

MR. BRELAND: But there really isn't a handle on
it, apparently.

MR. SHARPE: No, there isn't. There isn't, no.

MR. BRELAND: The other thing on the conpetent
person evaluating the -- | guess ny question would be
pi cking a m ne superintendent or plant manager, | nean, it
makes a lot of sense a lot of tinmes if this person's
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certainly got the know edge; that he's been around. How do
you determ ne, as a mne operator, would you think you could
eval uate their effectiveness?

And we've heard sone discussion on there are a | ot
of know edgeabl e people really don't comrunicate well or
they m ght not wite well or they m ght not plan out the
objectives. O they could change fromone group of new
mners to the next.

They don't necessarily follow sone of the sane
formats, so how do you see -- you have this flexibility in
determ ni ng, though, these conpetent people. How would you
determ ne the effectiveness of the training?

MR. SHARPE: Well, certainly, sonmebody we know - -
his or her job is inportant and has experience in that.
say | would choose ny -- if | were the operator, | probably
woul d choose ny nost -- the supervisor that that was the
nost effective, because that supervisor not only knows his
j ob and has experience, but has effectiveness; he's an
effective supervisor for other reasons.

And one of themis probably his ability to

communi cate. So, that's probably how | would do it. It's
an issue; it requires thought. | thought the woman who
preceded nme here had sone very good ideas that, frankly, 1'd
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like to think nore about. You're really asking about how
you determ ne whether a teacher is going to be a good
t eacher.

Again, I'"mgetting back to ny old educati onal
princi pl e days, and that debate goes on to the state and the
public schools and even in the private schools and probably
be debated fromnow out infinitum But, certainly, the
ability to communicate is inportant, and a supervi sor who
shows effectiveness as a supervisor would strike ne as
havi ng those skills.

MR. BRELAND: Yes. And | could understand that,
but | guess the issue | was asking for sonme clarity onis
that it could be kind of all over the board. And also, the
other issue with this conpetent person being often the nost
skilled, nmost know edgeable on site is also the busiest, and
taking tinme out to basically stop and wal k sonmebody t hrough
a process could be difficult when you have sone ot her
urgency goi ng on.

Again, it mght be difficult for that person to have
the tine to do if there's only one, and there's nothing that
says there has to be one.

MR. SHARPE: Yes.

MR. BRELAND: But it's an issue of how we woul d
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| ook at -- how would we handle that from you know, even an
enf orcement standpoint; how does an operator handle it from
knowi ng what woul d be expected, that type of thing.

MR. SHARPE: Well, you nmake a point that in the
smal | operation, you' re not going to have the latitude to
choose who your conpetent person is. That would only be one
person, I'msure. It's who it is, and that's it because
there is no one else. You know, you | ook behind you and
there's no one there. You also nake the point that the
supervisor's going to be busy. He's obviously busy now,
you' re maki ng himbusier still.

That's true, and | see that over and over again.
Good peopl e always get nore work to do, but for sone reason
they seemto be able to handle it. And, again, if | were
the operator, | had a crackerjack supervisor, | had three
peopl e working for ne, that supervisor would be responsible
for training those people, because first of all, he'd be a
good supervisor, and | would know he'd do the job.

MR. BRELAND: Ckay. And just one other thing for
clarification on the task training issue or task. | wasn't
sure, were you tal king about task as an occupation versus
the elenments of the task or the safety aspects? | guess |
got alittle confused with --
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MR. SHARPE: |I'mreferring to -- I'"'mreferring to
the core of this whole training programin Part 46 is
t eachi ng people how to work safely. | nean, that's the
bottomline here. Yes, of course, that's true; rights have
sonething to do with that, but it's how you do the job well.
And that, by the way, is one way an inspector will be able
to determ ne the effectiveness of the plan.

Yes, you can interview the enployee to find out
how much they know, but there are pitfalls with that, | can
assure you, based upon ny own training that | did in ny
previ ous | ob.

An enployee will tend to get tight when you wal k
up to himand start asking himspecific questions about
statutory rights, for exanple. He may know the answer, but
he can't tell you what it is, because he wasn't expecting
the question and he's tightened up. So what does the
i nspector do if he can't answer the question? Cite the
operator for inadequate training? | think that would be
grossly unfair.

| think the key is nore to observe the worker and

his work habits and see if he does work safely. | nean,
that's really what you're -- you're trying to effect a
behavi or change here. It's not so nmuch what's in their head
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is how they can translate that into the |abor that they are
doing with their hands.

Are they working safely? That seens to nme to be
where it is and that's been an inspector -- if | were an
MSBHA i nspector in trying to evaluate this program that's
what |1'd be looking for. And I'd be |ooking for, you know,
a whole culture of safety in that quarry or, you know, naybe
not a quarry, but wherever.

If | saw a culture of safety, I'd be convinced
that safety's being enphasized. |If | didn't see it, if |
saw signs they were down or signs that should have been up
and weren't there at all or site-specific hazard training
that doesn't include everything or an operator who doesn't
wear his hard hat out in the m ne when he should and
everybody else is required to, he doesn't, that's not a
culture of safety. There's sonething wong there so that --
have | answered your question or around the --

MR. BRELAND: Well, not exactly fromthe
standpoint | want to nmake sure you weren't calling task as
t he occupati on.

MR. SHARPE: Yes. I'm-- yes. |I'mtalking the
job, the person that's going to do. That's what | nean by
task --
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MR. BRELAND: So if --

MR, SHARPE. -- a specific job he's going to do.

MR. BRELAND: COkay. Well, I'ma crusher operator,
then that's ny task is what --

MR. SHARPE: That's correct --

MR. BRELAND: Ckay.

MR, SHARPE: -- the health and safety aspects of
operating a crusher.

MR. BRELAND: Ckay. | just want to make sure |
understood that's the point you were trying to nake with
that. And then, on the training plan you see the issue of
i nclusiveness with the people at the site, including the
m ners, and so forth, but your concern was specifically with
their ability to request a review of the plan?

MR. SHARPE: You know, | actually think, ny

personal opinion is -- this is probably nuch ado about
not hi ng or much ado about a little. W' ve already, | think,
heard -- Kevin, did you nention that you haven't seen a | ot

of this review under Part 48?
MR. BURNS: As far as an abuse, no.
SHARPE: Yes, an abuse of it.

BURNS:  No.

2 3 3

SHARPE: MSHA itself in tal king about this
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rule-making in sonme of its public statenments, Tom Mcd oud,
for exanple, | nmean there was an article in the Aggregates
Manager in '98, May of '"98 |I think, that | quoted in sonme of
the testinony that | submtted. 1|'ve witten so nmuch on
this I don't know what | submtted and what | wote any
| onger, but MSHA was concerned about all this back and forth
paper wor k busi ness, too.

What's -- this just -- you know, the bottomline is
what does the guy know and how is he doing his job.
Shuffling paper back and forth doesn't acconplish anything.
What you need is a system of checks and bal ances that you
have that operate the United States Governnent and you have
that in place.

The worker, there's nothing in this law, this
proposed rule, that says that that m ner cannot go to the
operator either through his representative or on his own and
say there's sonething wong with this plan, and here's what
| think it is. There's nothing wong wth that.

And by requiring that you be -- be posted,
requiring that they get into the hands of the operator, you
are doing what | consider to be your job to make sure that
the mner's inforned of what the training plan -- that he,
first of all, knows that there is such a thing as a training
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pl an and that he'd been given the opportunity to read it.

You have that and, all right, there are going to
be some work places where a mner goes to the operator and
says the training plan's inadequate and they are going to
make a change. There's going to be sonme operations where
the mner's going to go to the operator and say your
training plan's i nadequate and you need to have sone
changes, and the mner's going to say no.

And there's other operations where the mner's
going to look at the training plan and say it needs to be
changed but be afraid to go to the operator. And there's
ot her work places where the mner's going to tell his
wor kers the representative's going to go. So, you have that
part of a check and bal ance. | nean, you have that nuch
right there which is great, because it sort of takes you out
of all of this.

That's what you want; you want the m ner and the
owner to be interacting here on this issue. But on top of
that if you' re, you know, disquieted by that, you have the
ultimate hammer of having an inspector take a look at it.

If it doesn't neet the requirenents, bingo, and the
inspector's there twce a year. That's two reviews a year.

That's not bad, and you al so have the EFS now.
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You're going to have 50 people across the country there.
The EFS is part of what they are to do is cone out to the
mne site. | would think one of the things they would do is
say let nme see your mne plan, your training plan. |If they
|l ook at it and they said it doesn't have this, they cone in
and advise the operator to nmake a change. You're free of
the fear of a citation

You have -- what |'mtrying to say is that the

checks and bal ances that are necessary, you have very

skillfully witten into this in ny opinion. | also think
there's going to be sone operators -- and this canme up in
the discussions with the coalition -- who are going to want

their training plan sent to EFS. They are going to want
EFS s inprint (phonetic) on this thing, for whatever reason,
| egal or whatever

They are just going to voluntarily ship it off.
|"'mnot so sure that |, as an operator, wouldn't do that. |
get free consultative advice fromEFS on it, and hopefully I
get protected fromthe vagaries of an inspector who, you
know, and you have this problem

Different inspectors provide or cone to the --
cone to a mne site wwth different things that they
enphasi ze, different levels of training so you have a little
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bit of an even enforcenent. |If | were an operator, |I'd be a
little worried about that, so |I'd take it to the EFS; 1'd
get their inprint, their letter; that's the end of that. |
could say | just -- this one troubles nme. |'m probably
talking nore on it than | think it's worth.

MR. BRELAND: Well there's a -- you know, again,
"Il quote sone earlier discussion in a hearing where maybe
we're | ooking for a bogeyman that m ght not be there. Mybe
it's not as big an issue; just |ike you said, nuch ado about
nothing really. But the -- sonme concern would be that a
m ner m ght not feel they have the inclusiveness to be a
participant in the process if they weren't aware even of the
regul ation or reading it, but that's just one statenent
that's been nade.

MR. SHARPE: Well, we m ght be covered under
statutory rights of mners in the training. | nean, you
covered it; there's a Part 46 Training Rule. The mner is
required to give you 24 hours and 8 hours. The average
training plan, you're required to look at it. Wuldn't that
be covered?

MR. BRELAND: | would think it should be, yes.

One other thing just on the training plan subm ssion that
you brought up that is a good issue, there were sone
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proj ections nmade that nmaybe sone 20 percent mght submt for
review. Basically, to get that approval, if you wll, of
that -- (inaudible) -- that this is good so you don't have
sonebody com ng out and saying this is --

MR. SHARPE: Right.

MR. BRELAND: -- and here's a violation or
sonething like that. Do you have sone feel for that? Wuld
you expect nost of your nenbership to submt?

MR, SHARPE: | wouldn't expect ny small ones to.
The real small ones, no. | expect the larger ones. In
fact, sone of the larger ones are just going to go with Part
48, and the other | arger ones are probably going to submt a
training plan. The smaller ones probably won't.

Again, it's the whole thing of resources for them
the whole thing of resources. You know, you can tell them
that they can submt it. Then they say, oh, they'll nake a
note of it and then, you know, they just never get around to
it, you know, and this kind of thing. So, | think you'l
see there's a big -- going to be a dichotony there between
the large and the small operators.

MR. BRELAND: Do you see that sonme of the |arger
ones or even the associ ations maybe suggesting they m ght do
t hat ?
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MR. SHARPE: They'll certainly do it, sure.

MR. BRELAND: | nean, it seens |like that could be
sonet hi ng that coul d happen; sonebody m ght say they want to
avoid that conflict. You may --

MR, SHARPE: Well, | know what they'll say.

They' |l say, |I'ma nmenber of your association. You wite
the nodel training plan. You get that sent to EFS and
approved, and then send it to me. Then, I'IIl fill in the

details. That's what they' |l do. Maybe, that's the way to

go.
MR. BRELAND: |'m not advocating that, because the

paper issue is a concern. | nean, it's inportant to have

good paper, | think, to have outlines and foll ow and make

sure you're doing things. But the quality and effectiveness
is, I think, what everybody is |ooking for so --

MR. SHARPE: Yes; yes. That's true. |It's
i nportant to have good paper, but it doesn't tell you you're
going to have good instruction. | can wite you a | esson
plan as a teacher. That's how | was trained. | was trained
every class | had to do a lesson plan. Since |I had five
classes a day, it neant to spend an hour on a | esson plan
after work; seriously cut into ny tennis tine, so | ended up
ad libbing a ot of ny classes.
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You know what | found? They went better; they
went better than where | had a prepared outline. |'m not
trying to say that's what's going to happen here. Wat |I'm
saying here is a -- exanples of a plan, in and of itself, is
no assurance. If | had to enphasize a plan, what | would
enphasi ze nostly woul d be the objectives.

VWhat are you trying to teach here and put themin
action ternms to be sure the worker does so and so, but it's
no assurance. | wll grant you that one is needed. NSA is
not here saying that that's not a part of what we're
recommendi ng, neither has the CEMI said that. A good
training plan is a good place to start.

MR. BRELAND: Ckay. Thank you very nuch.

MS. ALEJANDRO  Kevin?

MR. BURNS: You' re done already?

MR. BRELAND: | just had one or two.

MR, BURNS: | just had a couple of questions on
the task training and the issue of health and safety aspects
of the task to be perforned. One of the concerns is that
task training is addressed in two separate parts, and that
can be -- introduce sonme confusion.

MR, SHARPE: |It's addressed in two parts, and you
use two different ternms. One is health and safety aspects
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of the task and the other is task training, and that's
correct.

MR. BURNS: Are those two issues, though? | nean,
do you have a problemw th the redundancy, because | don't

necessarily see that as being a bad thing.

MR. SHARPE: | don't have any problemwth
redundancy. | just get the nonenclatures. | read it and I
was confused by it. | went back to the Mne Act. The M ne
Act says nothing about task training. It says health and

safety aspects of the task, so | concluded that what you
must be tal king about is health and safety aspects of the
task and task training being one in the sane.

And | just thought it would be clear and | ess
confusing if people understood what task training actually
was, that you used a common term And also, | think the
concern | have, the second point | made in ny testinony was
that if you group it with -- anong the first four, ny
concern is that it will be de-enphasized in that process,
that you' re going to have an operator who's going to be very
interested in getting his new enpl oyee out there to get the
wor K.

And so, but he says I've got to give himthese
four -- I've got to cover these four subjects. | don't have
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a particular tinme period in which to do it, but | have four
subjects that | have to teach. And he may think he can do
that in a two-hour tine frane.

Task training, the core of Part 46, | don't know
if you're going to be able to do that in half an hour. |
doubt it, so ny suggestion is that you pull that out and
enphasi ze task training and explain that you feel that this
is the crux of this whole rule and give it the proper
enphasis and give it the enphasis | think it properly
deserves, so that it's not gl ossed over. Have | confused
you, Kevin?

MR. BURNS: No; no. But | guess one thing | could
see where that would address that concern, rather than get
rid of it out of newmner training, is that it's clearly
stated even in newmner training that no mner shall do a
task without receiving task training.

| see no problemw th newm ner training also
addressing the types of hazards and health and safety
hazards that they may be faced with at that mne site as
they performdifferent tasks, but also with the idea that
before they performthose tasks, there' Il be sonme additional
and nore in-depth training on those particul ar tasks.

So, | think maybe we can nake that nore clear that
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it isn't short-circuited through the new mner training that
they go over everything that you can possibly do in a rather
short period of tinme and say that acconplishes our task
training, too.

MR. SHARPE: Right.

MR. BURNS: That's not the intent, and so | wanted
to be clear on that. | wasn't quite clear on your
di scussion of the qualified trainer and how -- you gave the
exanple, | believe, of the person, say, at a snmall m ne
where you have soneone that understands all the m ning
aspects that are involved in mning, but may not be a great
trainer; they may not be able to communicate that.

MR. SHARPE: Yes. He doesn't have educati onal
principles to rely on to communicate the nessage. He
doesn't have that. And that's what -- you know, | don't
know what the curriculumcertified MSHA -- certified
instructors are but, certainly -- and |I think the previous
speaker alluded to this -- there are certain educati onal
principles that nust go into that. | nean, how you deliver
t he message, not just what the nessage is, but how you
deliver the nessage? That's what |I'mgetting at.

MR, BURNS: Well, that's what | was asking here.
Are you saying that there should be sonething done to ensure
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that the --

MR. SHARPE: No; no.

MR. BURNS: The previous speaker stated that, you
know, make sure that that person has the total --

MR. SHARPE: |'msaying that -- |I'msaying this,
that it would be nice to have that, but it's not practical.
You call the operator from Texas who said certified MSHA
instructors for ne. You know, we've lost the -- we've | ost
this before we get out of the gate. It's not practical for
those small operations way, way out there in the sticks.

So, in an inperfect world, you have to nmake -- you
have to choose; you have to conprom se here. And ny
conpromse is that 1'll take every tinme, every tine, a
person who knows his job, who has experience in it, but who
can't teach worth a lick over sonebody who can wow ne to
death, who's a great entertai ner when he stands up before ne
for 30 mnutes or an hour -- |I'm spellbound by his
performance, but when | wal k out of the room what have |
got ?

| don't have anything, because there's no
subst ance because that person doesn't have experience. So,
what |'msaying is the mner -- give the mner the benefit
of the know edge and the experience of a supervisor, even
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though it conmes to hi mraw and unpol i shed and, hopefully,
the mner who is highly notivated because his life is at
stake is -- you know, he could be injured, so forth, he's
l[iving this every day; he can sort through it, and he has
the ability to ask that supervisor questions.

But if I'"ma student and |'m aski ng sonebody who
is a great instructor, who doesn't know what the hell he or
she is tal king about, a question that they can't answer,
what good is that for me? So, |I'msaying that we have to
conprom se in this inperfect world. And let's take a person
wi th know edge and experience over sonebody who has a
wonder ful grounding in educational principles.

MR BURNS: I'ma little bit troubled by that.

You know, you're kind of describing a | esser - of -t wo-
evils scenario and | think --

MR, SHARPE: But tell nme how you're going to solve
this --

MR. BURNS: -- it's better than that.

MR, SHARPE: But tell nme how you're going to solve

this practicality problem Kevin?

MR. BURNS: | think the previous speaker expl ai ned
that this is -- I'd alnost treat this person as the sane as
soneone that you're training. | nmean, you've got to give
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that person the tools to do the job you're asking themto
do, himor her to do.

MR, SHARPE: Well | would --

MR BURNS: So | think -- | nean, | think
that's --

MR. SHARPE: The NSA would be interested --

MR. BURNS: | guess what |'msaying is what we
envi sion as a conpetent person nay be different than what
you're describing it as, because |I think you are describing
a lesser-of-two-evils scenario in sone cases. And | don't
think that's really what --

MR. SHARPE: No; no. Well, I'm making an
inplication that that may not hold up to. |'m nmaking an
inplication that the supervisor can't teach. And | made an
earlier comment in response to a comment fromRod is that a
supervisor is a supervisor, because he has good
comuni cation skills so I'"msure of that. | nean, there's
sonme culling process that goes along with picking a
supervi sor, and they probably have good comruni cati on
skills, and that's what we're tal king about here.

MR. BURNS: We've all had experiences otherw se.

MR. SHARPE: And we've all been -- and some of us
have been to college, and all of us have been through high
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school and we've gotten teachers who couldn't teach worth a

lick and who had professional certifications that say they

can.

MR. BURNS: | just wanted to be clear on what
you're saying. | didn't want to get into a debate.

MR. SHARPE: But what 1'd |ike, Kevin --

MR. BURNS: But --

MR. SHARPE: -- Kevin, NSA's mnd is not closed;
its mnd is not nmade up. | probably could speak for the

CEMT; its mind is not nade up. |If you have -- MSHA has a
proposal that it would like to put forth to address the

i ssue rai sed by the previous speaker that you yourself
raise. Let's take a look at it. Let's take a look at it.
| nmean, like | say this is -- what we're tal ki ng about
cooperation here. Nobody's mnd is forecl osing anything
her e.

MR BURNS: No. I'm-- that's why | wanted to be
clear on that, because | think she made a good point that
that is inportant that, you know, whoever the person is
that's doing the training should have the tools to be able
to do the training.

MR SHARPE: | will remind you of a comrent that
you made in March of '98 that |'ve never forgotten. NMSHA
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does not want to see the village idiot do this training and
nei t her do we.

MR. BURNS: That's right.
SHARPE: Neither do we.
BURNS:. Anybody el se?

ALEJANDRO  Robert ?

2 5 3 B

STONE: Yes. Actually, I have several
guestions, really, many points of clarification. Let ne
just ask you one question on this exact topic. |'mcurious
to know your view on having supervisor instructor training,
because it sounds |i ke the exanple you' re getting actually
was very disturbing, | think, where the mner's being
confronted by either not being able to have the information
pointed to himor having the instructor not having the
skills or know edge to inpart.

MR. SHARPE: Right.

MR. STONE: And that has happened; that has
al ready happened with certified MSHA instructors. The
peopl e that you think can do the training aren't getting it
done. You heard Joe Main say that very thing in one
exanple, and |'ve heard that exanple over and over and over
agai n about certified MSHA instructors and certified
i nstructors.
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|'ve just heard it, and you hear -- your own Kkids
cone hone and say oh, God, |'ve got several teachers; | had
so many professionals in college that couldn't teach, |
ended up having to teach nysel f.

MR. SHARPE: That's not a happy experience; is it?

MR STONE: No, it's not. W're living in the
real world here. | nean, there's got to be sone give and
take and sonme conprom se but | am-- | repeat, | liked the
i dea of the suggestion that was made earlier, at |least it
was intriguing. | won't say | liked it; it was intriguing
that we try to do sonething to assure that the conpetent
person can teach. But the devil is going to be in the
details of that, folks, |I can tell you. The devil's going
to be in the details, and that's what | want to see.

MR. SHARPE: Ckay.

MR. STONE: You had indicated that the nunber of
m nes that mght seek a review of the training plans would
vary according to the size of the mne. Basically, you
think larger mnes would tend to take advantage of having an
MSHA review. W had estimated across the board about 20
percent, and we're taking into account the fact that sone
mnes mght, for reliability reasons or other reasons,
prefer to have a formal review
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Do you have a sense of whether that nunber -- how
you m ght estimate nunbers by the size of the mne? In
ot her words, we estimated 20 percent across the board. Do
you think that m ght be a reasonabl e average? And even if
that were the case, do you have a sense of how you m ght
allocate reviews for what percentage of |arge m nes would
have revi ews, for exanple?

MR, SHARPE: Well, | guess you' ve got to nmake a
distinction between large mnes and large -- and | arge
producers --

MR STONE: Ckay.

MR. SHARPE: -- large mnes where there are lots
of m ners physically at one site --

MR STONE: Right.

MR, SHARPE. -- versus a |large producer who's got
a couple of hundred sites, sone |arge, sonme nmedium and sone
smal |

MR STONE: | see.

MR. SHARPE: It's very difficult for me to answer
t he questi on.

MR STONE: Right.

MR, SHARPE: |, you know, | think I"'mgoing to
have to ask the nenbership about that. | just -- 1'd rather
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gi ve you nothing than give you information that's not going
to be right.

MR. STONE: Ckay.

MR. SHARPE: And | can do that. | can certainly
do that.

MR. STONE: Okay. | appreciate that.

MR SHARPE: |'ve got to get an answer to you.

MR. STONE: |'d appreciate it. Thank you. The

ot her question is, another point of clarification, you had
mentioned a rough estimate of annual turnover. | think
you'd said 15 to 20 percent. Wre you referring to the

stone industry or to --

MR. SHARPE: The aggregat es.

MR. STONE: Really?

MR, SHARPE: Aggregates, yes.

MR. STONE: Because we actually --

MR. SHARPE: Not the exenpt industries, no.

Aggr egat es.

MR. STONE: Aggregates; okay. And | think we were

actually using a substantially large --

MR. SHARPE: Yes. And | think --

MR, STONE: -- estimate and | think you were
exenpt for aggregates.
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MR, SHARPE: And | think you should, because ny
recol l ection of where that nunber cane for nme was froma
small -- on a |arge operator or two.

MR STONE: Ckay.

MR. SHARPE: And | doubt that they are a
representative, and | don't think that that nunber included
sand and gravel .

MR STONE: Ckay.

MR. SHARPE: So if you have a larger estimate, |

woul d put nore noney on that than m ne.

2

STONE:  Ckay.

SHARPE: Sorry.

STONE: Thank you. That's it.
ALEJANDRO  Rosl yn?

FONTAI NE:  Not hi ng.

ALEJANDRO  Thank you very nuch, M. Sharpe

25 » 5 3 D

SHARPE: Thank you.

»

ALEJANDRO W have reached the end of our
list of speakers who have signed up. At this point, 1'd
like to ask if there's anyone here who has not spoken who
woul d i ke to have the opportunity to speak. |Is there
anyone here who has al ready spoken who would |ike the
opportunity to present additional remarks?
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MR. PRI LLAMAN: Let ne say just one thing.

M5. ALEJANDRO. Sure, M. Prillaman?

MR. PRI LLAMAN: | just wanted to followup on a
couple of points. On this issue that you were just
di scussi ng about a conpetent person, | think that Kevin put
his finger on the real issue. How do we nmake sure that the
conpetent person has the tools that are needed to teach?

| think we're, perhaps, limting ourselves a
little too much if we think in terns of tools; has that
person had a formal training course in howto teach
There's a ot of other kinds of tools that are going to be
used in training -- interactive training nodules, CD ROVs,
tapes. | think a lot of times, the actual training is going
to be supported by trade associ ations and by others,
whoever's going to provide nateri al

| can tell you, ny own association right nowis
| ooking into preparing a videotape that woul d be used as
part of basic safety training at lime plants, and we' ve
al ready allocated noney to do that. That's going to be part
of the tools that soneone woul d use.

So, | guess what | would say about it is the
operator should have the obligation to eval uate whether the
conpetent person has the appropriate tools to teach the
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mners. And in sone cases, that may nean that sone
supervi sor has got to go and take an education course if
they really don't have those things.

But | do think that it should be within the
di scretion of the operator to nmake those determ nations,
because only that operator can really see what tools are
needed and what tools are available to that particular -- to
that particular conpetent person. So that was just what |
wanted to add on that point.

| did just want to point out one sort of
m sconception that was raised earlier that the idea that
hazard trai ning can be conveyed by posting signs. | do want
to support the idea that site-specific hazard training
should be a sliding scale, and it should be tailored to the
risks that the individual is exposed to.

Soneone who is going to go down to the mne site
and be exposed to the real hazards of the m ne, obviously,
it would be inadequate to try to train that person with
signage. And | don't think that's anybody's intention,
i ncluding the way you' ve witten the rule.

The i dea woul d be, though, that if there's sonmeone
who cones onto the mne site nerely to deliver soft drinks
to the office, that a sign that says "Do Not Enter This
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Area" mght be sufficient for that person. The idea is that
rat her than having sonme rigid set of site-specific training
that has to be delivered, you know, |ock-step fashion to
everyone that cones on the site that it's going to be
tailored to the risk of the people that are exposed to, and
| think that's what we had in mnd. And | think --

M5. ALEJANDRO Yes, | think that that was the
intention of what's in the proposal is that it's going to
depend on the circunstances and the individual, as far as
what appropriate site-specific hazard training would be.

MR. PRI LLAMAN: Ckay. The third and |ast issue |
wanted to nmention is sonething that it's alittle nore
conplicated i ssue, but you got into a little bit in sonme of
t he ot her discussions; and that is the issue of when is new
m ner training requirenent triggered? 1Is it when you start

working at a new mne site or when you start working as a

m ner ?

This was raised in the context of a contractor who
may go frommne to mne and those are concerned, well, this
person may never get all his newmner training. | would

think that that person should get new m ner training when he
beconmes a mner, even if he's going to work in a |ot of
different sites. And this is sonething that there's sone
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confusion in the rule, the preanble, about just how that's
goi ng to worKk.

And | think you should be aware -- you probably are
aware that this may be an issue for, not just for
contractors, but for people who work for operators, because
particularly in the aggregates industry and some of these
others, there are people who work on nore than one site on a
pretty regular basis. Mybe for a few nonths or nmaybe even
on a weekly or nonthly basis, they may go to different sites
to work.

And so, we certainly wouldn't want to -- there to be a
suggestion that they have to get newmner training every
time they swtch sites within the same conpany. So, this is
just an issue that | think needs to be clarified.

The concept ought to be you get new mner training
when you becone a mner or even -- and really ditto for
experienced-m ner training; you get that when you go to work
for a newentity, but that you don't necessarily get
conplete new training every tinme you go to a newsite if
part of your job is going to nultiple sites.

M5. ALEJANDRO. Yes. W realize that intermttent
enpl oynents is a problemin this segnent of the industry,
and we need to take a close |look at that as we devel op the
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final rule to nake sure that we're, you know, we're not
creating | oopholes, and we're al so ensuring that everybody
gets the training that they need wwthin an appropriate tine
peri od.

MR. PRI LLAMAN: Yes. There's sone issues |like
that, and there's sone people --

MS. ALEJANDRO R ght.

MR. PRI LLAMAN: -- other things like that | think
need to be -- and that's all | have.

MR. BRELAND: If | could just to followup on the
contractor, you tal ked about the signage for the driver
that's comng on site, you know, |ike "Keep Qut" because
they are supposed to go take care of the vendi ng machi ne, or
sonet hi ng.

MR. PRI LLAMAN: Ri ght.

MR. BRELAND: How do you see the contractor that's
comng on site, as far as hazard training that mght go in
the pit area to haul the materials, and what have you?

MR. PRI LLAMAN:  Well, first of all, | make two
distinctions. |If the contractor is a mner, then he should
get mner training --

MR. BRELAND: (Ckay.

MR. PRILLAMAN: -- either from-- either for the
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specific site or if he's, like, a blaster or sonething, he
shoul d have mner training as a blaster. And that person
probably still needs -- for that person or one who's not a
m ner, they need to get site-specific hazard training that's
commensurate wth the risks that are invol ved.

And if he's going down into a pit area, well, |
woul d suspect signage isn't enough. But as to exactly what
woul d be required, |I don't know. In sone cases, a card
sayi ng, here, you know, read this and explain to ne that you
understand it; in some cases, a short class. In sone cases,
nore of a class. | think the point is, it depends on what
the risks the person is exposed to, and that should be
determ ned by the person who's providing the training.

MR. BRELAND: (Ckay.

MR. PRI LLAMAN.  Ckay?

MR. BRELAND: Ckay; thank you.

M5. ALEJANDRO  Thank you very nuch. |Is there
anyone el se who would like the opportunity to speak?

MR. TURNER  Thank you. M nane is Janes Turner
T-URNE-R I'mhere representing the State of North
Carolina, the North Carolina Departnment of Labor. Most of
my comrents echo what M. Main and Ms. Roman said, and I'd
like to first of all conplinent MSHA for trying to nake this
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new rul e workabl e for everyone, especially considering the
different varieties of netal and non-netal mnes in the
conpani es and the problens they have. However, we do have
sone reservation about sone specific issues.

First of all, as has been stated here quite a bit,
conpetent person. |If MSHA is thinking about eventually
doing away wth the certified or approved instructors, we
think this is a big m stake, because the ngjority of the
m ni ng operations, especially in North Carolina, has 10 or
| ess enpl oyees and many of the operators and contractors do
not know what mning | aws are.

They don't know the people, liabilities involved
in some of the mning | aws, nor do they necessarily
under st and what hazards are, accident prevention techniques
or -- and per se, of course, and these are critical
conponents of having an effective training program Many
production operators have not a clue to sone of those --
about sone of these techniques and training requirenents, so
how can they pick a conpetent, what you call, a conpetent
person?

VWhat about one- and two-nen operations or what we
call nom and pop operations? Are they going to train each
other, train thensel ves? There are two issues here that
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need to be addressed, the know edge of the subject matter,
and communi cation and teaching the skills.

Certainly, a task or task training needs to be
taught by sonmeone who knows the task, knows how to do the
task, but there's still a need for effective instruction,
sonmeone who knows how to outline a |l esson plan and to
eval uate the effectiveness of that training. Training
instructors need to be approved either by MSHA' s
certification or they should have equival ent training and
experi ence.

The definition of experienced mner, we think the
| anguage shoul d i nclude those persons having recei ved OSHA
training. W do agree with that. OSHA training equival ent
to Part 48 or Part 46, Part 48 or Part 46 training, along
with 12 nonths of experience in directly related tasks.

And what | nean by that, an OSHA enpl oyee who has
operated a bul | dozer and has been trained to operate that
bul | dozer safely and that person applies for a job on a m ne
site, if that person has applied for a dozer operator
position, then he should be hired as an experienced m ner,
as long as he has had 12 nonths of experience.

The definition of a mner, distinctly, this
definition should be nore specific as to include the words,

Heritage Reporting Corporation
(202) 628-4888



[ —

N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

163

"enpl oyees of independent contractors”. It does not include
t he i ndependent contractor. It says, you know, working in
an integral part of the production. It doesn't really

speci fy independent contractor, enployees of independent
contractors.

So if you have i ndependent contractors working,
extracting the mnerals, or crushing the mnerals, the
product, then it needs to be nore specific. Wile the 46.5
and 46.6, which address new-mner training and newy hired
experienced-m ner training, there should be one additional
subj ect added to these categories, and that should be
ener gency nedi cal procedures.

In Part 48, as far as experienced mners, they
added that to experienced-mner training to get instruction
in enmergency nedi cal procedures. W're not requiring that
to any new person at the mne site, because a person that's
new to a mne site should have instructions in that subject
matter.

Part 46.8, Annual Refresher Training, Section A
the way that this is worded, it sounds |ike the 8-hour
training has to be given at one tinme. It would be better
stated that the training would be given within an
established 12-nonth period, rather than saying that the
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training nust be given -- 8 hours of training nust be given
at once. \Wat did it say?

MS. ALEJANDRO. Yes. It was -- | nean --

MR. TURNER It says that at |east once every 12
mont hs, you must provide mner with training, so it's like
all at one tinme you give them --

M5. ALEJANDRO Yes. | nean, that's obviously --
| mean, in the preanble, it's clear that that's not what we
i nt ended, but we understand why that woul d be confusing.
Ckay.

MR TURNER Finally, I would like to express sone
concerns about States Grants Prograns since North Carolina
is a grantee and how this new rule may affect its survival.
In the newrule, it doesn't require MSHA-approved
instructors. There would be | ess need for States G ant
Program but to provide that service.

| know in North Carolina, we have a very
successful programfor training instructors. As of February
1999, we have trained 797 MSHA-approved instructors, and we
conduct an 80-hour program In order for a person to
provi de effective instructions on any subject matter, they
need to know t he | aw.

They need to know how to -- the law is being
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interpreted by MSHA, and they need to know why the training
is needed. And a conpany person all the tinme will not know
why it says here, | nmust give you this, this, this, but why,
| don't know. But the person who knows the |aw, been
properly trained as an instructor would be able to convey
t hat nessage.

There will also be less need for a state to
conduct operator designee, so-called "conpany person” to do
the training. The conpany person conducting the training
woul d cut out a lot of the training that the state grantees
are doing. Wy call in a state agency or a grantee to do ny
trai ning when | can have ny high school son here who
fini shed high school come in and do the training for us?
He's ny conpany person.

And | astly, what 1'd like to share is that's going
to be an increase -- with the increased demand that the
Transportation Equity Act is going to create for m ning,
especially Crushed Stone I ndustry Aggregates Associ ation,
this is probably going to increase the |ikelihood of nore
acci dents, because you're going to have less training, |ess
time to provide the training, and nore production demand.

So, therefore, the designated conpany person may
be the operator, probably will end up getting -- assigning
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t he person who has the less responsibility on ny part; one
that he can provide without nore -- nore expendabl e, you
m ght say. But those are sone of the comments that | wanted
to make.

| just want to make sure that | share with you al
that sonme of these definitions are vague. They leave it too
much for interpretation, and if you |leave it for
interpretation, nore than being specific, it's just going to
lead to nore problens. Thank you.

M5. ALEJANDRO  Thank you very nmuch, M. Turner.
|'ve got a couple of questions and others may, as well. |
want to make sure | understand. As far as conpetent person
is concerned or approved instructor, people who are going to
be providing this training, | thought |I heard you say that
you believe that people who provide training should either
be approved by MSHA under sonething that's simlar to the
current certification programor that they have equival ent
training or experience.

Now, are you saying that you could see that it
m ght be appropriate to have -- | nean, do you think
everyone needs to be formally approved, or if they need a
certain, should we establish m ninmum standards in the rule
itself that they need to neet? | guess I'mnot really clear
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on what your point was.

MR TURNER |If the rule contains |anguage or
m ni mum experi ence, training and experience --

MS. ALEJANDRO  You know, specifically sets
m ni mum training and experience requirenments?

MR TURNER Right.

M5. ALEJANDRO  Ckay.

MR TURNER O they --

M5. ALEJANDRO. O if they don't neet today's
specific requirenents, an alternate would be to be approved
as a certified instructor by MSHA? |Is that --

MR. TURNER  That way and al so --

M5. ALEJANDRO  Ckay.

MR. TURNER  -- through experience and training,
they could submt that to MSHA to be approved, rather than
goi ng through a course.

M5. ALEJANDRO. Ckay; which I think is sort of the
way it happens now.

MR, TURNER That's the way that it happens;
right?

M5. ALEJANDRO. Yes. | nean, they have m ni num --
either the mninmumrequirenents --

MR TURNER Right.
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M5. ALEJANDRO. -- or they get, you know, they
submt it and they get approved; okay.

MR. TURNER  Approved.

M5. ALEJANDRO  So, | guess what you're saying
then is that you support a Part 48-type instructor-approval
pr ogr anf

MR. TURNER:  Yes.

M5. ALEJANDRO Ckay. And you al so were making
t he poi nt about the definition of experienced mner to make
it clear that a person who has got 12 nonths of
experience --

MR TURNER Even if it's OSHA-rel ated experience.

MS. ALEJANDRO  You nean, it would be non-m ning
rel ated, but the activities would be simlar?

MR. TURNER  The tasks.

M5. ALEJANDRO. Yes. | think that that -- | nean,
that was the intention because | think it says that a m ner
who has, right, 12 nonths of surface m ning or equival ent
experience --

MR. TURNER Yes, it does say in there about OSHA-
equi val ent trai ning.

M5. ALEJANDRO. Ckay. | nean, the intent -- the
intention was that we recognize -- | nmean, as a result of
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comments that we got fromsone of the speakers in the

pre-proposal public neetings that there are workers out

there who did -- may have a |l ot of work at
non- MSHA-regul ated sites -- | nean, at OSHA-regul ated sites,
but that for all intents and purposes, | nean, the type of

work that they do or the equipnment that they operate is
simlar, if not identical, to the type of work they do on --
m ght do on --

MR TURNER M point is that it's not stated, you
know, in the rule.

M5. ALEJANDRO. Ckay; yes. | nean, | think by
using the term "equival ent experience", that's what we
meant, but your point is that it's not clear in the rule
that that's what we nean.

MR. TURNER  Right.

M5. ALEJANDRO Let's see. You didn't address
this, but I'll ask you. And if you don't want to take a
position on it, that's fine. W are interested in getting
sone idea of what period of tinme the mning community is
going to need to cone into conpliance with the requirenents
of the newrule. Do you have any --

MR. TURNER Well, | think that the stagnant
period of up to six nonths to get a training plan if you're
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going to have training-plan approval, | also agree with that
approval. But to come up with a training plan, designer
training plan, and then addition six nonths to have the
training take pl ace.

M5. ALEJANDRO  Ckay; yes. | just want to make a
remark and, | nean, | understand your point. As far as a
definition of mner, you indicated a concern that it does
not appear to include independent contractors.

And, | nean, our intention was that, you know,
whoever works at a mne site, whether they are enpl oyed by
t he producti on operator or by the independent contractor, if
they are exposed to -- | nean, if they are engaged in
certain activity, they are mners and they would be required
to get conprehensive training.

So whet her they are independent contractors or
not, | nean, those rules would be intended to apply the
sane. But | guess your point is it's not clear in the
definition that those workers are included in that
definition.

MR TURNER To nme, a definition is supposed to
define specific things, and these definitions | eave too open
for interpretation by the person what's supposed to be --
it's supposed to be ruling, and therefore, it's just going
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to cause a |lot of confusion and nore, you know, violations.

M5. ALEJANDRO Ckay. Well, we'll take a | ook at
that. Thank you. That's all | have. Robert?

MR. STONE: No questions.

MS5. ALEJANDRO  Rod?

MR. BRELAND: Just a couple to nmake sure |I'm
really clear on the approval of instructors. You say they
shoul d be approved or have, the way you first said, it was
j ust equival ent experience and | guess | was --

MR. TURNER  Experience in training.

MR. BRELAND: Experience in training?

MR. TURNER:  Yes.

MR. BRELAND: That's what | was wonderi ng, what
criteria you neant, so sonething to show they have done sone
trai ning before and not necessarily in the m nes, but
somewhere that shows --

MR. TURNER  Correct; a person who has experience
maybe as an OSHA instructor, have worked around the m ne
sites sonetine or a related industry such as construction,
things of that nature, and have denonstrated the ability to
i nstruct and convey infornmation.

MR. BRELAND: Ckay. And then, you say North
Carolina does 80 hours of instruction. Now, is that an
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initial, like, 24 hours of training that would be given?

MR TURNER No. This is for instructor
certification training.

MR. BRELAND: That's what | nmean, but does that
i ncl ude what woul d be expected to be taught in a 24-hour
cl ass?

MR. TURNER  Yes. The way our -- we call it the
Instructor Institute -- the way it's laid out is that the
first week is spent going over the Mne Act, how the
standards evolved fromthe Mne Act, and the Policy Mnual
is used. But we're tying all of these | egal docunents, as
far as mning, and we have instructor's presentations during
that brief -- instructor presentations during that period.

And then the second week, we go over the subject
matter. Accident prevention or the accident prevention
course should pertain not how to teach one what information
shoul d be dissem nated in such a course, how to put the
i nformati on together; sanme thing about hazard recognition or
el ectrical hazard, things of that nature --

MR. BRELAND: (Ckay.

MR TURNER -- and first-aid for the second one.

MR. BRELAND: Do you eval uate each of those
nmodul es or however you break those subjects up? O do you
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just do an overall course eval uation where you nmake a
determ nati on or recommendati on?

MR. TURNER  You nean, do we do it or does the
participant do it?

MR. BRELAND: \Whoever's putting on the instruction
or the training.

MR. TURNER W have the -- yes. W have the
participants eval uate the course thenselves. Then we, in
turn, evaluate those evaluations to see what changes need to
be made.

MR. BRELAND: Ckay. And then, just one other
question, you said you had, North Carolina had instructed
797 participants. Ws that for last fiscal year, or
sonet hi ng, or cal endar year?

MR. TURNER No. That's since -- we've been doing
this since 1978.

MR. BRELAND: (Ckay.

MR. TURNER As a matter of fact, this week we're
ending up a course with 13 init.

MR. BRELAND: Ckay. Thank you. That's all.

MS. ALEJANDRO  Kevin?

MR. BURNS: Yes. Just on the -- your 80-hour
program is that mne-specific or is that --
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TURNER:  Yes.

BURNS: Okay. | wasn't clear if that also

i ncl uded OSHA-type --
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MR. TURNER: No. OSHA, all m nes.

MR. BURNS: Ckay. Everything else | had has been
asked. | appreciate --

M5. ALEJANDRO. Yes. Robert?

MR, STONE: Yes. | just had one question. Do you

have any sense from your experience in North Carolina what

type of conpliance rates you' re observing there for

MR
MR
MR
conpliance in

MR.

per cent.
MR
MR.
not conpli ant
MR.
IVS.

TURNER: As far as training?

STONE: Yes, Part 48.

TURNER. W have a hi gh percentage of
Nort h Caroli na.

STONE: Ckay. You want a hazard percentage

TURNER: Percentage, | would say, 75 to 80

STONE: Al right.

TURNER: The majority of the people who are
are the one- and two-nman operati ons.

STONE: Ckay. Thank you.

ALEJANDRO  Rosl yn?
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FONTAI NE:  No.

ALEJANDRO  Thank you very nmuch, M. Turner.

2 5 B

TURNER: Thank you.

M5. ALEJANDRO |1'd like to ask again is there
anyone here who has spoken or not who would Iike the
opportunity to make remarks? If not, I'd like to thank
everyone who attended and particularly thank those who have
made oral presentations.

|"mgoing to give you a very short summary of what
happens next. As | indicated earlier, the rul e-making
record will be open until June 16th for subm ssion of any
witten cooments you may have to MSHA. And if you need an
address to send those comments, please feel free to cone up
here after the hearing closes and we can give you that
i nformation.

After the rul e-making record closes on June 16t h,
we're going to nove to develop and draft the final rule and
with the intention of publishing it in the Federal Register
on or before the congressionally mandated deadl i ne of
Sept enber 30, 1999.

Transcripts of this hearing and three other public
heari ngs, which were held in the |ast couple of weeks, wll
be avail able on our web site at "www MSHA. conf. There is a
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Part 46 Training Regul ation button on the main honme page,
and if you click on that, that will take you to the area
where Part 46-related information is included.

And | don't know what the line tine is on these
transcripts, but they probably all ought to be up there in a
week or two. Again, | thank you all very nmuch for com ng,
and if you have any questions, please feel free to conme up
and talk to us after the hearing. And otherw se, thank you
very much, and | hope to see you all around later. Take
care. Bye-bye.

(Whereupon, at 11:45 a.m, the hearing in the
above-entitled matter was adj ourned.)
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